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A Discursive Essay on the Nature of Marriage
and Divorce in Italy and the United States

RoBerT E. Ramns™®
GiaNLUCA BENEDETTI**

I. INTRODUCTION.

As challenges to the notion that marriage is reserved to members of the oppo-
site sex have been increasing in the judicial, legislative and popular arenas over
the past decade in the Western World, our basic concept of marriage has been,
depending on one’s point of view, diminished or expanded. Society defines
marriage in various spheres simultaneously: legal, economic, social, moral, eth-
ical and religious (or non-religious, which is nevertheless a statement about
religion).

There are, in truth, three temporal time frames, at which society makes and
constantly remakes critical decisions that shape this fundamental institution:
point of entry (who may marry whom, and how), during marriage (which may,
in turn, actually be divided in many cases between the time a married couple
cohabits and the time(s), if any, during which they are separated and estranged,
but still married) and point of exit (dissolution, divorce, annaiment or nullifica-
tion, or death of one of the parties).! Any changes, however slight, in the rules
relating to any of these time frames (whether the altered rules relate onty to the
spouses, or to their relationship with children of their union or children of either
of them, or to third parties) necessarily alters what it means to be married.

Without attempting to be exhaustive, this essay will compare and coptrast
developments in Italian and American law in these arenas.

The reader must keep one important caveat in mind, however. While one can
speak with some certainty about Italian family law, American family law re-
mains fragmented. It is governed by the laws of the fifty states, notwithstand-
ing an increasing overlay of federal law. When the Nationpal Conference of
Commissioners on Uniform State Laws (hereinafter, “NCCUSL”) was founded
in 1892, it was suggested that one of the major subjects for a uniform act would

* Robert E. Rains, 1.D., 1974, Harvard University; Professer of Law and Co-Director of the Family
Law Clinic, The Pennsylvania State University Dickinson School of Law.

** (Gianfuca Benedetti, J.D., {1989), University of Rome “La Sapienza™; M.C.L., (1990), The Penn-
sylvania State University Dickinson School of Law; 1D. in Canon Law, (1993), Pontificia Universitas
Lateranensis; Doctorate in Canon Law, (1995), Pontificia Universitas Lateranensis. Mr. Benedetti is
admitted to the Bars of Rome, the Roman Rota, and the Vatican City. He is a principal in the firm of
Studio Legale Serafini in Rome, Italy.

1. Additionally, especially where & marriage has produced children who are minors when their par-
ents divorce, society fashions and refashions rules that continue to regulate the parties in various ways,
often long after a marriage is terminated.
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be marriage and divorce. A mere seventy-eight years later, the NCCUSL
promulgated a proposed Uniform Marriage and Divorce Act (hereinafter,
“UMDA”). Today, over three decades later, only eight (8) states have adopted
some form of the UMDA.2 Thus generalizations about the status of Atnerican
family law are only that: generalizations. To the extent that the authors purport
to make such generalizations, they are surely subject to valid dispute in many
nstances. :

. Entry InTo MARRIAGE.
A. THE ITALIAN PERSPECTIVE.

As in any other legal system, according to Italian law, no marriage celebra-
tion can validly take place unless the individual holds full capacity for marriage.
Marriage is defined as the legal union between a man and a woman, therefore
both same sex and polygamous marriages are not allowed.?

The minimum age of capacity to marry is cighteen, but Article 84 of the Civil
Code states that the minor may be authorized by the Tribunal to enter into mar-
riage if the following requirements are satisfied: (a) he or she is at least sixteen;
(b) there exist “serious reasons” to grant the authorization; and (c) the minor is
“mature” both from a psychological and a physical point of view.4

The other main requirement is competence which, after the reform brought
about by the law of 19 May 1975, is considered only from a psychological
perspective.S In order to enter into a valid marriage, an individual must hold an
adequate degree of discretionary Jjudgment, and he or she must be capable to
freely determine whether or not to get married. For example, a person who has
attempted to kill or actually did kill a spouse of either party is not allowed (o
marry the other spouse.5 In additiorn, the Code also envisages consanguinity
restrictions between ascendant relatives, descendant relatives, siblings and other
close relatives.”

There are also other legal requirements - the so-called formalities. A viola-
tion of the formalitics does not render the marriage invalid; however, it might

2. See Untrorv MARRIAGE AND DIvorcE Act (U.L.A.), Preparatory Note (1008),

3. Marto BEsSONE, GIURISPRUDENZA DEL DIRFITO DI Famicrea 11 (5™ ed. 1995). See C.c. att. 86
(Ttaly Codice Civil); see Judgment of Rome Court of June 28, 1980, reproduced in 1 GRIRISPRUDENZA
Iraciana 170 92, 1982) (dismissing the petition of a same-sex couple io be allowed to marry by hold-
ing that, “marriage is the lasting urion between a man and 2 woman, regulated by the law.”),

4. See C.c. art. 84. : .

5. As a matter of fact, under Article 123 of the Ytalian Civil Code, which was repealed by the 1975
bill, impotence and sterility rendered the marriage invalid, and thus the concerned person was incapable
of getting married. C.c. art. 123 (Mario Beltramo, et al. trans., Oceana Publications, 1969). See Lipad,
Delle condizioni necessarie per contrarre matrimonio, reproduced in COMMENTARIO ALLA RIFQRMA
DEL DIRITTO DI Famicria, a CURA D CarrARO, Opro & TRABUCCHT 85 (1577.

6. C.c. art. 88.

7. Cc. art. 87,
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subject the party that does not comply with them to criminal punishment.
Under Italian law there are three fundamental formalities, two directly dealing
with a woman’s marriage and one regarding a woman’s remarriage. Specifi-
cally, the formalities are: a period of public notice before the commencement of
the marriage; government registration upon marriage; and satisfaction of the
waiting period before a remarriage

The first formality is in place in order to allow “interested parties™ to file an
opposition, alleging that a legal impediment exists to a projected marriage.®
Article 93 of the Ttalian Civil Code requires that the future spouses give public
notice of their intention to marry.1® If an opposition is filed before the Tribunal,
no marriage celebration can take place until the opposition is dismissed.

The second formality relating to the governmental registration of a marriage
is governed by Asticle 107 of the Italian Civil Code. This article states that the
officer of vital statistics must inform the spouses about the fundamental rights
and duties arising out of marriage by reading Articles 143, 144 and 147 of the
Ttalian Civil Code; and after each spouse has expressed his or her willingness to
enter into marriage, the officer must then declare that the parties arc legally
married.!! At this point, the act of the marriage’s registration, which is merely
intended to inform the community that the marriage was celebrated, will follow.

The third formality, implemented by Article 89 of the Italian Civil Code, is in
place in order to prevent the risk of the so-called “confusion of patemity.” Spe-
cifically, Article 89 provides that a previously married woman cannot remarry
unless three hundred days have expired since her divorce or the marriage’s an-
nulment, unless her former marriage was declared invalid because of either
spouse’s impotence or infertility. The Tribunal may grant a dispensation from
this requirement if the woman can demonstrate that she is not pregnant, or if
there is conclusive evidence that during the above three hundred day period the
woman did not cohabit with her spouse. If the womau does not comply with
this requirement, and thus gets married before the indicated time period, she is
subject to criminal punishment, namely a fine.'?

8. C.c. art. 162,

9. However, an amhor pointed out the complex and time-consuming publication procedure is also
directed to warn the prospective spouses about the importance of the matrimonial bond. AnNorea Tor-
RENTE & PiERO ScHLESINGER, MANUALE Dr DiriTro PrivaTo 828 (Giuffré, 1981). [hereinafter Tor-
RENTE, MANUALE].

10. See TRANCESCO Gazzont, MaruaLs o1 Diito Privato 327 (EST ed., 2001).

11. If the officer failed to officially declare that the parties were united in marriage, the bond must
be considered valid as long as he or she actually received both spouses’ nuptial declaration and duly
reported in the act of marriage that the exchange of consent took place. Massmio Bianca, DirrrTo
Crvis 49 (2d ed. 1985). The apposite conclusion is presented by another doctrinal point of view,
which considers the officer’s declaration to be an essential legal requirernent to a valid civil marriage.
TorrENTE, MANUALE, supra note 10, at 830.

12. C.c. arf. 89.
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Following the Concordat of 1929, the Ttalian State (then a fascist state) and
the Holy See agreed that religious marriages would have “civil effects” (i.e. be
considered valid and binding by the State too) as long as two fundamental re-
quirements are fulfilled: (a) the minister must remind the parties that the mar-
riage will be considered valid by the Italian State and, as we have seen with
reference to civil marriage, the minister must read articles 143, 144 and 147 of
the Ttalian Civil Code; and (b) after the marriage celebration, the minister must
send the “act of marriage” to the officer of vital statistics, who will proceed to
its registration.*?

Similar to civil marriage, the Concordat marriage must be preceded by the
completion of the public notice procedure, which takes place before both the
religions and civil authorities. The purpose of this is to allow a concerned party
to follow the opposition procedure described above. In contrast to a civil mar-
riage, where the registration is considéred a formality, the registration in a Con-
cordat marriage is an essential requirement for the marriage’s validity vis-a-vis
the Italian State. It should also be noted that the Concordat marriage registra-
tion cannot take place if one of the above indicated essentials is lacking. If the
registration is performed, the Concordat marriage is considered “civilly” valid
from the time its celebration actually took place — not from the time of the
registration itself.'#

B. THE AMERICAN PERSPECTIVE.

Despite recent challenges, the American legal rules for entry into marriage
have evolved only incrementally in the last hundred years. There has been a
gradual abatement of affinity prohibitions and, to a lesser extent, a reduction of
consanguinity restrictions.!> During the Twentieth Century, several states aban-
doned, either by legislation or judicial decree, the doctrine of “Common Law™
marriage.’ That relic of frontier times continues in place (but not in a place of
honor) in roughly ten states, including Pennsylvania,!” where state courts have
repeatedly said that the doctrine is to be tolerated, not encouraged.'®

13. See ACCORDO DI REVISIONE DEL CONCORDATO LATERANENSE, February 18, 1984, It.-Holy See,
art. 8 n.1, enacted in Italy by Law no. 121 of March 20, 1985,

14. The above-described “retroactive effect” of marriage registration occurs even when the registra-
tion itself is requested a second time and no essential requirement is lacking. TORRENTE, MANUALE,
supra note 10, at 843.

15. Mary ANN GLENDON, THE TRANSFORMATION OF LAw 56 (1989),

16. Cynthia Grant Bowman, A Feminist Proposal to Bring Back Common Law Marriage, 75 ORE-
con L. Rev. 709, 715 n.24 (1996).

17. Standenmayer v. Staudenmayer, 714 A.2d 1016 (Pa. 1998).

18. “Because claims for the existence of 2 marriage in the absence of a certified ceremonial marriage
present a “fruitful source of perjury and frand,’ Pennsylvania courts have Jong viewed such claims with
hostility, see In re Estate of Wagner, 398 Pa. 531, 533, 159 A.2d 493, 497 (1960). Common law
tnarriages are tolerated, but not encouraged. Jd. While we do not today abolish commeon law marriages
in Pennsylvania, we reaffirm that claims for this type of marriage are disfavared.” Id. at 1019-20.
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In the last third of the Twentieth Century, the United States Supreme Court
issued several significant constitutional rulings affecting the ability of states to
regulate marriage. Utilizing the Equal Protection Clause, the Supreme Court
struck down an embarrassing relic of the Nineteenth Century, the so-called
“miscegenation” laws that still lingered on in-sixtecn southern states until
1967.1% These laws prohibited persons of different races from marrying each
other. Remarkably, it was not until November 2000 that the last hold-out state,
Alabama, actually repealed its unenforceable miscegenation statute.?0

The Supreme Court also decided two cases involving the impact of poverty
on marriage. In one, the Court struck down a Wisconsin statute that prohibited
the issuance of a marriage license to a person who had a child out of wedlock
who was not in that person’s custody, and for whom that person was in arrears
in child support or the child was a “ward of the state.” This legislation was
targeted at “deadbeat dads.” The Court held that the regulation was not suffi-
ciently tailored to the governmental purposes involved.?* Similarly, but ironi-
cally in a case involving divorce, the Court struck down mandatory filing and
service fees in divorce actions, as applied to indigent married persons, on the
grounds that this prevented remarriage.>

Subsequently, the Court struck down a state’s prison regulations requiring
inmates to obtain permission from the prison superintendent before getting mar-
ried.23 The Court distinguished an earlier summary affirmation of a decision
upholding a state law prohibiting prisoners serving life sentences from getting
married.?* )

Toward the end of the Twentieth Century, litigation was brought in a number
of American jurisdictions which some perceived as attacking the very founda-
tions of marriage. We refer here of course to the various lawsuits challenging
explicit or implicit prohibitions on same-sex couples being married throughout
the United States.?s Particularly momentous were the decisions of the Hawaii
and Vermont Supreme Courts.2¢ In Baehr v. Lewin, the Hawaii Supreme Court
held that the plaintiffs had stated a cause of action for violation of their rights
under the Hawaii Constitution and remanded the case for trial.?? Tn a more final
decision, that was nevertheless an incomplete victory for gay rights activists,

19. Loving v. Virginia, 388 U.S. 1 (1967).

20. Alabama repeals century-old ban on interracial marriages, Con.com (November 8, 2000) avail-
able at hitp:/fwww.cnn.com/2000/ ALLPOLITICS/stories/1 1/07/alabama.interracial/ {last visited April
29, 2002).

21, Zablocki v. Redhail, 434 1.S. 371 (1971).

22. Boddie v. Connecticut, 401 U.S. 371 (1971).

23. Turner v. Safiey, 482 T.S. 78 (1987).

24, Butler v. Wilson, 415 U.S. 953 (1974).

25. See genercily, Robert E. Rains, The Evolving Status of Same-Sex Unions in Hawaii, Alaska,
Vermont and Throughout the United States, 4 CONTEMP. Issues In Law 71 (1999).

26. Bachr v. Lewin, 852 P.2d 44 (Haw. 1993); Baker v. State, 744 A.2d 864 (Vt. 1999).

27. Baehr, 852 P.2d at 68.
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the Vermont Supreme Court in Baker v. State of Vermont ruled that denying
same-sex couples the benefits of marriage violated their rights under the Com-
mon Benefits Clause of the Vermont Constitution.?®

After the Hawaii Supreme Court remanded the Baehr case for trial, Congress
and many state legislatures enacted “defense of marriage” acts, in an effort to
make clear their disapproval of same-sex marriage.?® Particularly notable is the
federal Defense of Marriage Act (DOMA), which not only allows states to re-
fuse to give “full faith and credit” to same-sex marriages from other states,> but
also for the first time purports io ‘generally define marriage for federal pur-
poses.>! Outside of the arena of immigration, it had previously been thought
that the federal government would always defer to the determination under state
law as to whether a couple was legally married.?> Now if a state should allow
same-sex marriages, DOMA provides that those marriages will not be recog-
nized for any federal purposes.

To some extent congruent with this development, there has been the creation
of various quasi-marital statutes. These are in place, not only in a number of
major metropolitan centers, such as in New York City where domestic partners
are entitled to share various benefits,33 but also now at the statewide level. In
response to the Baehr litigation, the state of Hawaii now allows same-sex
couples to register as “reciprocal beneficiaties™ with many of the same rights
and obligations as married couples.>* Similarly, in response to the Vermont
Supreme Court decision in Baker, the Vermont legislature has authorized same-
sex couples to enter into “civil unions,” with essentially all of the rights and
duties of married couples in Vermont.3>

A fascinating variation on the same-sex marriage controversy in recent years
has been the issue of determining the legal sex of a post-operative transsexual
for purposes of entry into marriage. The predominant Western view has been
that one maintains the legal gender' that one was born with {(which, in itself, is

28. Baker, 744 A2d at 889. However, the Vermont Supreme Court stopped short of ordering that
same-sex couples be allowed to marry (as opposed to having all the rigits of married persons). id. at
886-89.

20. Defense of Marriage Act of 1998, Public Law 104-199, 110 Stat. 2419. See Henry J. Reskee, A
Matter of Full Faith, WL 82-TUL A.B.A. ], July 1996.

30. 28 US.C. § 1738C (Supp. V 2000).

31. 1 US.C. § 7 (Supp. V 2000).

32, See, e.g., 20 C.ER. § 404.344 (1979)(“You may be eligible for [Social Security] benefits if you
are elated to the insured person as a wife, husband, widow or widower. To decide your relationship to
the insured, we look first to State law.™)

33. See Havpen Courry Er AL, A LecaL GuE For LEssian Anp Gav CourLes 1-8 (9% ed.
1996).

34. 1997 Haw. Sess: Laws 383.

35. VT. StaT. Ann. tit. 15, § 1201 (2000).
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not always readily determinable).3® Nevertheless, as early as 1976, one state
intermediate appellate court upheld a trial court judgment that found that a
transsexual, who was born a male, and was both medically and legally trans-
formed into a female, by virtue of sex-reassignment surgery, was entitled to
support from her husband.®” In 1999, a Texas appellate court fellowed the
dominant view that a sex change does not legally change one’s gender. Accord-
ingly, the wife was still legally a male post-operatively, and thus, her marriage
to a man was void ab initio. Therefore, she was precluded from maintaining a
wrongful death action where the husband had died, allegedly as a result of med-
ical malpractice.>®

Yet another intermediate appellate court addressed this same subject in 2001.
The Court of Appeals of Kansas, in an extremely thorough opinion, concluded
that:

[a] trial court must consider and decide whether an individual was male or
female at the time the individual’s license was issued and the individual was
married, not simply what the individual’s chromosomes were or were 1ot at
the moment of birth.

The court may use chromosome makeup as one factor, but not the exclusive
factor, in arriving at a decision. . . .

[O]n remand, the trial court is directed to consider factors in addition to chro-
mosome makeup, incloding: gonadal sex, internal morphologic sex, external
morphologic sex, hormonal sex, phenotypic sex, assigned sex and gender of
rearing, and sexual identity. The listed criteria we adopt as significant in
resolving the case before us should not preclude the consideration of other
criteria as science advances.>® '

In March 2002, the Kansas Supreme Court reversed and reinstated summary
judgment for the party challenging the validity of the marriage.*® The Court
acknowledged that, there are two distinct lines of cases. One judges the validity
of the marriage according to the sexual classification assigned to the transsexual
at birth. The other views medical and sexual procedures as a means of unifying
a divided sexual identity and determines the transsexuval’s sexual classification
for the purpose of the marriage at the time of marriage.!

According to the Court, the sole issue was the meining of the following pro-
vision of the Kansas marriage law: The marriage contract is to be considered in

36. See Corbett v. Corbett, 2 W.L.R. 1306 2 ALL ER. (P.D.A. 1970). See also Cossey v. United
Kingdom, 184 Eur. Ct. HR. (ser. A) (1990); Sheffield and Horsham v. United Kingdom, 1998-V Eur.
Ct. HR. at 2011 (1998).

37. M.T. v. 1.T., 355 A.2d 204, 211 (N.J. Super. 1976).

38, Litdeton v. Prange, 9 S.W.3d 223, 231 (Tex.Ct.App.1999), cert. den. 531 U.S. 872 (2000).

39. In re Estate of Gardiner, 22 P.3d 1086, 11 10 (Kan.Ct.App. 2001).

40. In re Estate of Gardiner, 42 P.3d 120 (Kan. 2002).

41. Id. at 124,
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law as a civil contract between two parties who are of opposite sex.*? Summa-
rizing the differing approaches, the Court noted, “{T]he essential difference be-
tween the line of cases. . . that would invalidate the Gardiner marriage and the
line of cases. . . that would validate it is that the former treats a person’s sex as a
matter of law and the latter treats a person’s sex as a matter of fact.”*3

The Court opined:

The district court granted summary judgment, finding the marriage void under
K.S.A. 2001 Supp. 23-101. Summary judgment is appropriate when there is
no genuine issue of material fact (citation omitted). Here, the parties have
supplied and agreed to the material facts necessary to resolve the issue. There
are no disputed material facts. We disagree with the decision reached by the
Court of Appeals. We view the issue in this appeal to be one of law and not
fact.

In a passage that is anything but clear, the Court then suggested that transsex-
uals are in a kind of legal limbo: “The words ‘sex,” ‘male,” and ‘female’ in
everyday understanding do not encompass transsexuals.”#

However, without really addressing the more complex biological issues, the
Court concluded:

The plain, ordinary meaning of “persons of the opposite sex” contemplates a
biclogical man and a biological woman and not persons who are experiencing
gender dysphoria. A male-to-female post-operative transsexual does not fit
the definition of a female. The male organs have been removed, but the abil-
ity to produce ova and bear offspring does not and never did exist. There is -
no womb, cervix, or ovaries, nor is there any change in his chromosomes.4’

Finally, the Court noted that the legislature is free to change the law on this
subject:
The legislature has declared that the public policy of this state is to recognize
only the traditional marriage between two parties who are of the opposite sex,
and all other marriages are against public policy and void. We cannot ignore
what the legislature has declared to be the public policy of this state. Our
responsihility is to interpret K.S.A. 2001 Supp. 23-101 and not to rewrite it.
That is for the legislatore to do if it so desires. If the legis]ature wishes to
change public policy, it is free to do so; we are not.*® )

Unlike the situation in Italy, there is generally speaking no distinction
throughout the United States between the legal consequences of a marriage per-
formed in a religious rite and one performed civilly. There remain in a few
jurisdictions some civilly recognized religious anomalies. In the United States,

42. Kan, StaT. ANN. § 23-101 (Supp. 2001); In re Estate of Gardiner, 42 P2d at 125,
43, Id at 132-33.

44, id,

45, Id.

46. Id. at 136-37.
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however, there are severe restrictions on what the states can do to treat mar-
riages differently, based upon religion, because of the First Amendment to the
United States Constitution. Nevertheless, we see in Rhode Island the ability of
first cousins to marry if allowable within their religion, but not otherwise.*”
Although there is no difference in legal effect from any other ceremony, Penn-
sylvania still authorizes the “Quaker wedding” in which a couple marries them-
selves without an officiating religious authority, such as a minister.*8

Normally, once those who wish to get married have reached the age of major-
ity, generally eighteen (18), they do not need the consent of a parent to obtain a
marriage license to get married.*® The United States does not generally have
legally compelled publication of the intention to get married, nor does it provide
a mechanism for parents of adult children to oppose a marriage.

An interesting development, starting in 1997 in Louisiana, has been the no-
tion of “covenant marriage.”5® This concept has now also been adopted in Ar-
kansas and Arizona.5! The covenant marriage statutes gemerally provide an
option for marrying couples to obtain pre-marital counseling, normally religious
counseling.5 The couples must also agree 1o enter into a covenant, whereby
they will be subject to a lengthier, and presumably more difficult, process if one
or both should later decide to get divorced, as opposed to if they had gone
through the normal marriage procedures.®® The rationale was that it is too easy
for couples, particularly young couples, to marty without adequate thought, and
that this haste gives rise to a high divorce rate.>* No maltcr what one may think
of this concept in theory, it is already fairly clear that it will have minimal, if
any, effect. In 1998, the first full year that covenant marriages were available in
Louisiana, there were 39,544 marriages in that state. Of those, a grand total of
609 were covenant marriages.>> The following year, 1999, which is the last
year for which statistics are currently available, even fewer couples opted for
covenant marriage in Louisiana; of 41,343 marriages, only 499 (or barely 1
percent) were covenant marriages.> Thus, even if such a covenant were later

47. BRI Gen. Laws §15-1-4 (2000). See alse In re May’s Estate, 114 NE2d 4 (N.Y. 1953).

48. 23 Pa. Cons. STAT. §1502 (2001).

49. Glendon, supra note 14, at 48,

50. La. Rev. STAT. A, § 9:272 (West 2001); see also Louisiana Embraces ‘Covenant Marriage’
Ag Elective Alternative to No-Fault Divorce, 66 U.8.L.WK. at 2152, Sept. 16, 1997.

51. Ark. CoDE ANN. § 9-11.202 (Michie 2001); Arrz. Rev. StaT. 25-901 (2001).

53. See, e.g., La. REv. STaT. ANN. § 9:273(A)2)(2) (West 2000).

53. See, e.g., La. Rev. Star. Ann. § 9:307 (West 2000).

54. See generally Katherine Shaw Spaht, Louisiana’s Covenant Marriage: Social Analysis and Le-
gal Implications, 59 LA. L. Rev. 63 (1998). '

55. STaTE OF Loumsiana Dep't oF HeaLTr anD Hosprrars, CENTER FOR HEALTH StaTisTICS, 1998
ViraL STATISTICS REPORT SUMMARY. Data provided by the State of Louisiana Department of Health
arid Hospitals Center for Health Statistics (on file with editors).

56. StaTe OF Louisiana DEp'T OF HEaALTH AND HosprraLs, CENTER FOR HEALTH STATISTICS, 1999
Vical STarisTics REPORT SUbmary. Data provided by the State of Louisiana Department of Health
and Hospitals Center for Health Statistics (on file with editors).
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found to be legally binding, which is far from obvious particularly if one of the
parties were to seek a divorce in another jurisdiction,” it simply appears that
the option is so unpopular that it will have little practical impact.

1. TeE STaTE OF MARRIAGE.
A. THE ITALIAN CONCEPTION OF MARRIAGE.

Martriage can be defined as the legal union between a woman and a man, a
partnership for life or until its legal dissolution, which by its own nature is
formed and maintained for the well-being of the spouses.® This defimtion re-
quires some thought on the nature of marriage and on the specific meaning of
the word “contract,” when applied to marriage.

Certainly, the definition of marriage as a contract is common, as it belongs to
common law and civil law systems,>® as well as canon law.%® However, one
may question whether marriage can actnally be considered a contract. In fact,
under general contract principles, no confract may be cons1dered valid, and thus
binding, unless consideration exists.

It is clear that, in some cases, a marriage may involve people owning consid-
erable estates, and that there may be between them a “marriage of financial
interests;” however, the abstract notion of marriage does not envisage any eco-
nomic consideration. Otherwise, the validity of the bond would depend upon
the existence of said consideration. Therefore, according to this perspectwe
marriage is not by its own nature a typical contract.

On the other hand, almost all legal systems provide for a marriage’s dissolu-
tion, just as in the arca of contracts, where, according to the apphcable norms, a
judge may revoke a contractual agreement.5! In addition, a marriage can be
also declared null and void,®2 and this fact may still be considered as consistent
with the idea that marriage is a contract, as it is quite clear that marriages can be
declared null and void.5® Therefore, our dilemma does not seem to find an
appropriate solution as to whether a marriage must be considered a contract.

In order to solve this problem, the perspective should be quite different from
the one stated above. This is because the definition of marriage as a contract
actually describes the specific requirement of marriage; and as is common to

37. See Williams v. North Caroling; 317 1.5, 287, 298-99 (1942).

58. See Bianca, supra note 12, at 31; Bessong, supra note 3, at 3.

59. Arnaldo Bertola, Matrimonio (Diritto civile), 10 Novissivo Dicesto Irariano 352 (UTET ed,,
1957).

60. MARIO FRaNCESCO POMPEDDA, STUDI DI DIRITTO MATRIMONIALE Canonico 166 (Giuffré ed.,
1993).

61. See C.c. arts. 1453-1469.

62. Vincernzo Franceschelli, I Matrimonio Civile: Invaliditd, 2 Tratrato DI DirrTro PRIvATO 627-
28 (UTET ed., 1992).

63. See, e.g., Tialy C.c. arts. 1418-1424.
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any contract, both partics” mutual consent is needed in order to enter into that
specific agreement.®* By stating that marriage is a contract, we refer to both
parties’ agreement. In fact, applicable general contract norms are enacted to
protect an individual from binding oneself into any covenant that he or she may
choose. For instance, no marriage shall ever be considered valid or binding,
just as it happens under contractual theory, if either spouse was forced, lacked
capacity or the marriage was celebrated in jest. .

We thus define marriage as a covenant between one man and one woman,%®
where both parties are bound to mutual rights and duties. It is up to the parties
to make the marriage successful, since accountability for its failure on either
sponse may involve considerable economic and moral consequences. The eco-
pomic comsequences may include court ordered support and property
obligations.¢

If marriage is a confract or a covenant, we must recognize some differentia-
tion between “marriage . . , and the act of becoming married.”s” The latter
describes the moment in which the covenant is concluded, while the former has
a double, fundamental meaning. In fact, marriage here means both “the legal
status, condition or relation of one man and one woman united in law for life, or
until divorced,” and “the act, ceremony, or formal proceeding by which persons
take each other for husband and wife ”68 However, note that the “act of becom-
ing married,” (i.e. marital consent), cannot take place unless the required for-
mality or ceremony is performed. Thus, we have the important consequence
that the former takes place through the latter. No consent is possible unless
expressed in due form.5® That is not to say that the “act of becoming married”
and the “formal proceeding” are nothing but the same phenomenon: martiage.
Whereas the former concept focuses on the intentional change of personal and
social status, the latter refers to the formal act of consent, which constitutes
marriage, :

Marriage should be considered from two distinct perspectives: public law and
private law. The public law view concerns the spouses’ position with reference
to the public interest. This includes criminal law,7° the law concerning the fam-
ily’s protection, tax law and, finally, welfare dispositions. The private law per-

64, Bianca, supra note 12, at 32 (“marziage is a bilateral legal act, which is concluded by the
spouses’ will expressed through the legal formalities.”).

65. Id.

66. Francesco P. Tuiso, 4 Dmrrro Processualk Civice 263 (Giuffed ed., 1999).

67. TORRENTE, ManNuALE, supra note 10, at 822.

68, Id. at 822.

69. See Pasquale Colella, II Matrimonio Davanti a Ministri del Culto Cartolico e dei Culti Ammessi,
2 TraTTATO Df DIRYTTO PRIVATO 544-46 (UTET ed., 1992); Lucio Bove, [l Matrimonio Civile: Condi-
zioni, Fformalita Preliminari; Opposizione e Celebrazione, 2 TRATTATO DI DRITTO PrrvaTo 613-16
(UTET ed., 1992).

70. See C.p. art. 570 (Italy Codice Penale} (“Whoever, deserting the family dwelling or, however,
indulging in a conduct contrary to family order or morals, neglects the assistance obligations inherent in
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spective regards spouses’ personal and economic duties and obligations, whose
breach may lead to legal separation and divorce. It also relates to issues such as
anciflary orders on maintenance, property distribution (including pensions),
child custody, and support.”! ,
Breaking down centuries of marital supremacy within Italian society, Article
143 of the Civil Code” provides a rather revolutionary family pattern by stating
that: “through marriage. . . [the spouses] acquire the same rights and assume the
same duties, . ..”7> The husband is no longer considered the head of the family.
Rather, the whole of the familial unit is now intended as a partnership of lives.
As a matter of fact, both spouses are mutually bound to “loyalty, moral and
material support, cooperation in the interest of the family and cohabitation.””*

The duty of loyalty not only refers to its first evident meaning, the duty not to
engage in extramarital sex, but it also refers to all types of relationships that
may affect the exclusive nature of married life. Thus, this duty extends beyond
the commission of adultery; it prohibits a spouse from engaging himself or her-
self in an exclusive relationship with a third party, so as to deny the other
spouse the right to a true common life, in violation of Italian law.”>

Although adultery cannot be considered a criminal offense anymore,’® it does
constitute a tort. The effect of this is that the offended spouse has a meritorious
cause of action for legal separation, and he or she may even demand it be de-
clared that the marriage breakdown’s accountability be placed on the responsi-
ble spouse.”” The same type of petition, whose effects will be examined below,
can also be filed with regard to the violation of other duties, which will be
briefly illustrated as follows. First, the duty of cohabitation includes not only
the right to the sharing of lives within the same residency, but it also refers to
the “communio amoris” which is the natural right to a conjugal sexual life.”®
Having said that, the spouse who wrongfully refuses cither to live in the same
home with the other, or to have a normal conjugal life, equally infringes this

parental anthority or in matrimonial status shall be punished with imprisonment up to one year o with a
fine from two hundred thousand to two million Hire.”).

71. ‘FORRENTE, MANUALE, supra note 10, at §47-67.

72. This statement reflects the amendments of Law no. 151 of 1970, which is mainly an application
of Article 29 of the Italian Constitution. It should be noted that it is this portion of the constitution that
has consistently been the basis of Family FLaw innovations contained in the Italian Civil Code.

73, For the translation of the hereinafter omitted Ttalian language, see Mario BELTRAMO ET AL., THE
TraLIAN CIviL CODE AND COMPLEMENTARY LEcistarion {Oceana Publications ed.. 1991).

74. Cf. C.c. art. 143

75. See Cass., March 28, 1987, n. 4767, 1987; Cass., July 16, 1987, n. 6256, 1987; AvLrio Fr
NOCCHIARD & Mamo FINOCCHIARO, RIFORMA DEL DIRTTTO DI FamicLia 271 (Milano ed., 1984).

76. Arficles 559 and 560 of the Criminal Code on adultery were declared unconstitutional, and thus,
have not been enforced. See Race. uff. 68-126 Foro It T; Race. uff. 69-147 Foro It L

77. C.c. art. 151.

78. ArTuro CarrLo JEMoro, I MaTrivonio 418 (UTET ed., 1961).
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duty.”® It is clear, however, that the spouse can legitimately interrupt cohabita-
tion any time it becomes intolerable or contrary to a child’s interest.

Second, both spouses are obliged to cooperate in the family’s interest®? and
to mutual support, both economic®! and moral, as an everyday effort to consti-
tute and strengthen their community of life. Marriage involves both personal
and economic consequences. The first consequence, generally represented by
the formula of “personal rights and duties,” is to be intended and interpreted
according to the general principle of moral and legal equality of spouses. By
statute, spouses are mutually obligated to provide moral support and material
care, as well as to cohabit and to jointly decide matters concerning the family’s
interests.®* This includes the duty of faithfulness, which concerns not only the
obligation to refrain from engaging in extramarital affairs, but also the duty of
the sharing of life.

The second set of consequences, 1.¢. economic consequences, vary according
to each European country, to the extent that some apply the presumption of
common ownership to both spouses’ or either spouse’s acquisitions from the
moment of celebration of marriage to its legal termination. Other countries pro-
vide for a system of separate estate, in which the single spouse’s acquisitions do
1ot become joint property with the other spouse. In both cases, “European law”
generally Jeaves to both spouses the choice to maintain or change the above
presumptions.

In any event, each spouse is obliged to assist in the needs of the family ac-
cording to his or her own economic possibilities. Importantly, a spouse can
fulfill this obligation by work within the home.

As far as Conflict of Laws norms are concerned, both personal and £Conomic
aspects of marriage are governed by the spouses’ common national law and, if
different, by the law of the state where conjugal life is primarily located. In any
event, spouses have the right to choose to be subject to the national or residen-
tial law of either of them.

B. THE AMERICAN CONCEPTION OF MARRIAGE.

The American conception of marriage remained relatively static for the first
three quarters of the Twentieth Century. However, in recent decades, marital
rights and duties, in certain significant ways, have changed. Perhaps the most
profound changes have come about by virtue of federal constitutional recogni-

79. See Pictro Zatti, Diritti ¢ doveri del marrimonio, 3 TRATTATO DI DIRETTO PrivaTo at 61-65
(UTET ed., 1992).

80. NATALING IzTI, Il GOVERNO DELLA FAMIGLIA, JL NUOVO DIRITTO DI FamMIGLIA O (Giappichelli
ed., 1976},

1. See C.c. art, 148 (The measurement of the spouses’ contribution is “in proportion to their respec-
tive means, and according to their trade or household working ability.”}.

82, Gazzony, supra note 11, at 353-57.
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tion of gender cquality under the rubric of the Equal Protection Clause of the
Fourteenth Amendment to the United States Constitution.®? Tronically, in a se-
ries of decisions, starting with the “conservative” Burger Court of the 1970s,
the Supreme Court struck down several state statutory schemes that tended to
treat wives as less competent or capable than their husbands. In the watershed
case of Reed v. Reed, the Court unanimously held unconstitutional a state law
granting preferential placement as ¢state administrators to men over similarly
situated women.5* Subsequently, the Court nullified a state statute that pro-
vided that only wives, and not husbands, were eligible for alimony.35 The
Court likewise held unconstitutional a statutory.scheme in a community prop-
erty state where the husband, as “head and master,” had authority to unilaterally
sell or encumber the community property of the marriage. 36 A provision in the
Social Security Act presuming that widows but not widowers are “dependent”
also fell to an equal protection challenge.®

Thus, in the late Twentieth Century, the Court carried forward a process be-
gun by state legislatures in the Nineteenth Century with enactiment of the Mar-
ried Womens Property Acts®® to end the common law myth of the lack of legal
identity (and therefore lack of rights) of the married woman.?® Of course, both
Congress and state legislatures also enacted a variety of statutes in the latter part
of the 20" Century to accord rights to married (and unmarried) women.*®:

In other ways, the states moved to redefine marriage during the Twentieth
Century. Many states enacted rather misnamed “heart balm” statutes, which
abolished such common-law torts actions as breach of promise t¢ marry, aliena-
tion of affections, and “criminal conversation.” :

Of course, as in Maly, marriage in the United States is viewed as a contract
that is sui generis. 1t is a contract that requires the conserit of the parties enter-
ing into it, and it is one that is highly regulated by the state. As opposed o

83. Gender-based discrimination by a state actor is subject 10 “middle tier” scrutiny under the 14"
Amendment. Had the states ratified the proposed Federal Equal Rights Amendment (ERA), it s aknost
certain fhat strict scrutiny would be applied. See Frontiero v. Richardson, 411 U.8. 677, 691 (1973)
(Powell, I. concurring).

84. Reed v. Recd, 404 US. 71 (1971).

85. Orr v. Orr, 440 U.S. 268 (1979).

86. Kirchberg v. Feenstra, 450 U.S. 455 (1981).

7. Califano v, Goldfarb, 430 U.S. 199 (197D).

88. Judith T. Younger, Marital Regimes: A Story of Compromise and Demoralization, Together with
Criticism and Suggestions for Reform, 67 COrNELL L. Rev. 45, 61-63 (1981).

20, 4 WiLiaM BLacksTONE, COMMENTARIES ON THE Laws o EncLang 430-432 (Facsimile of 1%
ed. 1765-1769, Univ. of Chi. ed, 1979).

90. A particularly important example is the Federal Equal Credit Opportunily Act, 15 U.S.C.
§§ 1691-1691f (1976).

91. See Hoye v. Hoye, 824 S.W.2d 422 (Ky. 1992); Gilbert v. Barkes, 987 S.W.2d 772 (Ky. 1999).
Other states repealed some of these causes of action by judiciat decision, see Fadgen v. Lenkner, 365
A.2d 147 (1976). A minority of states continue to recognize certain of these causes of action. See
Emily Heller, North Caroling’s Legal Heart Balm, NATIONAL Law Journat, July 30, 2001, at A6,
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general notions of freedom of contract, state law greatly restricts the ability of
marital contractors to elect the terms and conditions of their contract, especially
for terminating their contract. Justice Harlan, writing for the Supreme Court
three decades ago, noted:

As this Court on more than one occasion has recognized, marriage involves
initerests of basic importance in our society. (citations omitted) It is not sur-
prising, then, that the States have seen fit to oversee many aspects of that
institution. Without a prior judicial imprimatur, individuals may freely enter
into and rescind commercial contracts, for-example, but we are unaware of
any jurisdiction where private citizens may covenant for or dissolve marriages
without state approval, Even where all substantive requirements are conced-
edly met, we know of no instance where two consenting adults may divorce
and mutually liberate themselves from the constraints of legal obligations that
go with marriage, and more fundamentally the prohibition against remarriage,
without invoking the State’s judicial machinery.”?

The rights and duties within the marriage coptract have not evolved at a con-
stant rate throughout the last century. Events and movements, such as World
War I (with miltions of American women entering the workforce, at least tem-
porarily), the Civil Rights Movement and; of course, the Feminist Movement,
all played a role. . '

One supposedly fundamental marital duty, to engage in sex — normally per-
ceived as a duty of the wife (and a concomitant right of the husband) — came
under fire.9% Recognizing the harsh results, especially in situations where a
couple was separated, legally separated or in the process of divorce, or where
there was violence®* or threat of violence used, several states acted to limit or
abrogate the husband’s exemption from rape laws.® One particalarly notorious
‘case, which generated tremendous publicity by the standards of the day, in-
volved a husband’s unsuccesstul constitutional challenge to a marital rape law
as violating guarantees of marital privacy and equal protection.®®

Corresponding with the legal attack on a husband’s unconditional right to
demand sex, came a rise in awareness of, and legal responses 1o, domestic vio-
lence. Pennsylvania was the leader among the states in enacting a statute that
allows one to obtain prompt injunctive relief in domestic violence situations.*’

07, Boddie v. Connecticut, 401 U.8. 371, 376 (1971).

93. See, Melinda $. DiCarlo, “The Marital Rape Exemption in Pennsylvania: ‘With this Ring. . .~
86 Dick. L. Rev. 79 (1978).

94. We do not mean o suggest that rape, by itself, is not a crime of violence.

05. See Act of Dec. 6, 1972 Pa. Laws 1482, No. 334, § 1, repealed by Act of March 31, 1975 Pa.
Laws 985, No: 10, § 2 (Spec. Sess. No. 1}.

96. State v. Rideout, 5 Fam. L. Rep. (BNA) 2164 n. 108 at 129, 130 (1978).

97. See Protection From Abuse Act of Oct. 7, 1976 Pa. Laws 1090; No. 218 (codified at 23
Pa.Cons. StaT. §§ 6101-6118 (West 20013).




16 NAT'L ITALIAN AMERICAN BAR ASS’N JOURNAL fVol. 10:1

Subsequently, Congress enacted federal legislation, the Violence Against Wo-
men Act, also addressing this scourge.®®

Within the criminal realm, the notion of unity of marital partners continues to
evolve in other ways. Spousal testimonial privilege, once almost absolute, has
been subject to legislative and judicial diminution.?® In 2001, a federal appeals
court upheld prosecution of a wife for harboring her husband as a fugitive and
being an accessory after the fact to his violation of the Child Suppott Recovery
Act.100 The court denied her claims based on alleged rights of association, mar-
riage, privacy and due process.!¢!

IV. LEAVING THE STATE OF MARRIAGE.
A. DEVELOPMENTS IN ITALY.

Not surprisingly, given the overwhelming dominance of the Catholic Church,
legal divorce came late to Italy. The 1942 Civil Code made no provision for
divorce, and the dominant political party in the post-war era, the Christian Dem-
ocrats, opposed divorce as antithetical to the family “as a natural society whose
stability should be safeguarded by the indissolubility of marriage.”102 Allied
with the Christian Democrats in opposition to divorce were the Monarchists and
Neo-Fascists.!0* The Socialists, Liberals and all other political parties coa-
lesced to enact Law No. 898 of 1 December 1970, legalizing divorce. In most
instances, the Act required a five to seven year separation as a predicate to
divorce. 104 . .

The Christian Democrats and the Catholic Church did not simply accept this
political defeat. They forced a popular referendum to abolish divorce, which
took place in the Spring of 1974. After a bitter campaign, the electorate voted
to retain legal divorce by an overwhelming 59 percent to 40.9 percent.'05 It was
not until 1987 that the period of legal separation prior to divorce was lowered to
the current minimum of three years.1® An overview of the current processes
for legal separation and divorce in Italy follows,

98. Violence Against Women Act of 1994, Pub. L. No. 103-322. Most of the Violence Against
Women Act remains intact today notwithstanding the Supreme Court’s decision in United States v.
Morrison, See generally U.S. v. Morrison, 529 U.S. 598 (2000) (striking down certain civil remedies).

99. See, e.g. Commonwealth v. McBurrows, 779 A.2d 509 (Pa. Super. Ct. 2001) (providing a gen-
eral review of the law and holding that a spouse’s observation of the act of another spouse is not, in
itself, confidential).

100. 18 U.S.C. § 228 (2000).

101. United States v. Hill, 51 F.Supp2d 1091 (D. Ox. 1999), off'd 257 B.3d 1116 (9" Cir. 2001).

102. Valerio Pocar and Paola Ronfani, Family Law in ltaly: Legislative Innovations and Social
Change, 12 L. & Soc’y Rev. 607, 618-19 (1978).

103, Id.

104, Id. at 619.

105. 4. at 621-22.

106. Roberta Ceschini, Inrernational Marriage and Divorce Regulations and Recognition in Italy,
29 Fam. L.Q. 567, 575 (1995).
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In the event of marital failure, legal separation is the first remedy as it is
intended both to declare the spouses’ right to live apart and to regulate all con-
sequential matters.?%7

The second remedy, divorce, leads to marriage dissolution and, thus, to the
right to remarry. There are two distinct types of legal separation: (1) separation
by mutual consent; and (2) so-called judicial separation. These remedies have
two common aspects. They both require judicial intervention and must be
based on either the intolerability of joint life or the safeguard of a child’s inter-
est. Actually, the formal basis of a mutual consent separation consists of the
filing of the petition requesting to separate,!°® and therefore, no allegation as to
a petition’s legal justification would seem necessary. In practice, Ttalian law-
yers commonly allege one of the legal grounds for separation to back up the
petition. This is because from an Italian jurisprudential standpoint, the funda-
mentals of the Italian legal system provide that no covenant can have a binding
effect, unless it is founded on a reasonable ethical or economic justification.}%®
Therefore, no judicial remedy can technically be sought unless the petitioner
demonstrates a justifiable interest in obtaining it.!*°

The first remedy, separation by mutual consent, consists of a combined pro-
cedure, whereby contractual and judicial aspects are both involved. In this pro-
cedure, both spouses file a joint petition contairing their demand to be legally
separated according to the terms of their agreement. The terms of the agree-
ment are listed in the petition itself, and this will regulate each aspect of their
new status (e.g., child custody, alimony, etc.). Once the petition is filed, both
parties will appear before the President of the Tribunal, or a Delegate Judge,
who, after the ritual attempt to reconcile the parties, will approve their agree-
ment.''t A successive formal ratification decree will issue after 1-2 months
from the “Presidential hearing,” thus rendering the separation definitive.!*?
While separation by mutual consent can be considered a dispute resolution rem-
edy,'!3 in many cases, there may either be no agreement on the legal separation
itself or on its material conditions, and therefore, the party seeking to leave the
marriage is left with no other remedy but judicial separation.

107. C.c. arts. 151 & 155.

108. Cf C.c. art. 158; See Bianca, supra note 12, at 166; Dogliotti, Alcuni Problemi Interpretativi
in Materia di Separazione e Divorzio, 5 FamicLia 8 prrTTO 479 (1997).

109. In practice, this is often referred to as “the causa.” See C.c. arl. 1322 (describing the principle
that a contract cannot be enforced unless the covenant “be apt to realize those interests which deserve
the protection of our legal systern.”).

110. See C.p.c. art. 100 (ltaly Codice di Procedura Civile); Sarvatore SarTa & CarmmNg Punzi,
Dmirto ProcEssuaLe Civik 151 (Ginffré ed., 1993).

111. Separation can be denied if the agreement affects the children’s well-being, see C.c. art. 158.

112. BEssoNE, supra note 3, at 205-11.

113. See Bianca, supra note 12, at 175,
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According to the judicial separation procedure, one spouse files a petition to
the Tribunal indicating the grounds for separation, the specific court orders re-
quested, and the declaration that the other spouse carries the responsibility for
the marriage breakdown.'* Once the petition has been duly filed, the President
of the Tribunal issues a decree indicating the day of the hearing.

At the hearing, the President, after attempting to reconcile the parties, will
issue a temporary decree providing for the following temporary measures;!15
the authorization for the spouses to live separately; and decisions concerning
child custody, support,t® alimony!!” and possession of the marital house (usu-
ally awarded to the spouse who has custody-of the child or children).118

This first step of the separation procedure is intended to provide an immedi-
ate response to the marriage crisis before the definitive sentence is rendered.

In fact, with the above decree, the President appoints an Investigating Judge
(or Giudice Istruttore, hereinafter GI), who has a diversified jurisdiction over
the case. He or she can take various types of evidence including: documents,
testimony and psychological evaluations of the partics or the children, or both.
The GI also has jurisdiction over the President’s orders which, if there is new
evidence or new facts emerges, can be modified or revoked.11® It is clear that
the GI also has the power to issue new orders or confirm the old ones, if the
facts so require.220 ‘ ,

Once the evidence has been gathered, the GI closes, the investigating' phase,
remittirig the parties before a panel of three judges (the President of the Tribu-
nal, the GI himself or berself; and another judge). Before a final decision is
made, the parties are allowed to present written and oral. arguments.’?! The
final decision, immediately. enforceable but subject to appeal, will provide for
the same matters regulated by the President and, eventually, the GI’s orders.

114, Often times a comparative evalnation of spousés’ behavior is necessary, see Corte di Cassa-
zione, January 12, 2000, n. 279. In any event, the accountable spouse is not eatitled to alimony or to
inherit from the other spouse. Yet, he or she may still be entitled to child custedy, dépending on the
child’s interests. See Corte di Cassazione, April 14, 1988, n. 2046,

115, See The decision on March 8, 1999, of the Tribunale di Taranto, printed in 4 FaMicLis &
Dirrzro 376 (1999),

116. The spouse is obliged to child’s support even when the latter has attained the majority but does
not have adequate means for self-support. No support is due when the child neglects fo look for a job.
See Corte di Cassazione Febmary 18, 1999, n. 1353, printed in 5 FanvacLia & Dimrrro 455 (1999).

117, See Corte cost., March 29, 2000, n. 3792.

118. Cf Law no. 74 of 1987 (art. 8).

119. Bessong, supra note 3, at 399-403; Fernando Santosuosso, 7 diverzio, 3 TRATTATO DI DIRFTO
Prrvaro 284-314 (UTET ed., 1989).

120. Crisanto Mandrioli, Corso p1 DIRTrTo PROCESSUALE Crviie 240 (Giappichellt ed., 2000).

121. Cp.c. arts. 275-282.
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Generally speaking, legal separation is a preliminary step to divorce itself; in
fact, three years of uninterrupted separation must then transpire before a party
may file a divorce petition.i#?

There are, however, cases in which one might be eligible for divorce without
being previously separated, cases where either for perscnal reasons or because
of the couple’s difficulties, public policy authorizes an “immediate” divorce
petition.’2* Such fault-based grounds include the following:

(a) One of the spouses has been condemmned to life imprisonment or to a
prison term exceeding fifteen years, whether by single or multiple sentences,
even if the judgment concerns a crime committed before the marriage, or one or
more intentional crimes, provided that the sentence is final and not related to
crimes committed for political, moral, or social motives.>*

(b) One of the spouses has been condemned for crimes against sexual liberty
(a term used in the Italian Civil Code to refer to sitnations where a person’s
freedom of choice with regard to sexual relations has been violated, such as
rape) or for inducement or coercion to prostitution and/or participation in, or
exploitation of, prostitution. *=?

"(c) One of the spouses has been found guilty and sentenced in any way for
yoluntary homicide of his or her child or for the atterupted homicide of either
the spouse or the child.??¢ .

(d) In cases where criminal proceedings have been suspended due to the ex-
tinction of the crimes, such as by ammesty, pardon, or period of limitation, and
the court hearing the divorce case finds that enough evidence exists to support
the allegation that the offense was indeed committed.!*

(e) One of the spouses has been condemned for aggravated assault or the
circumvention of an incapable, a term that ‘means taking advantage of the lack
of understanding or experience of a person in order to induce him or her to
engage in actions, which are self-damaging. This ‘category also includes certain
types of fraud. In order to obtain a divorce on this ground, the victim of the
circumvention must be either the spouse or child.!”®

However, there s an important,caveat to the above grounds. Specifically, in
any of the cases in () to (e), the petition for divorce may not be presented if the

122. See Law no. 898 of 1970, art. 3, n.2.

123. See generally Andrea Russo and Robert E. Rains, The Reform of the Ttalian System of Private
Tnternational Law with Particular Regard to Domestic Relations Issues, 25 N.C.J. InT'e L & Cons
Rec. 271, 282-4 (2000). .

124. Law no. 989 of 1970, modified by Law no. 436 of 1978 & Law no. 74 of 1987, art. 3, J1(a).

125. Law no. 74 of 1987, art. 3, 1{b).

126. Id at art. 3, § L(c).

127, Id. at art. 3, ¢ 1(d).

128. See id. :
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applicant spouse has been condemned for cooperation in the crime or if the
spouses have resumed cohabitation, 29

Moreover, an acquittal of one of the listed offenses does not necessarily viti-
ate that fault ground, inasmuch as additional related grounds mclude:

(f) One of the spouses has been acquitied of a crime listed under (b), but the
court establishes that he or she is unfit to resume the matrimonial
relationship.130 ,

(g) A person has been cleared or acquitted of a charge of incest because of
the absence of public knowledge or moral disapprobation, but the judge be-
lieves that this crime has occurred.!31 :

Other grounds for divorce not requiring a prior legal separation are:

(h) The other spouse, a foreign citizen, has obtained an annulment or dissolu-
tion of the marriage and, notwithstanding the fact that such divorce or annul-
ment has not been recognized in Italy, has married again;132

(i) The marriage has not been consummated;!3* and

(j) A declaration of change of sex has been issued and the period to appeal
has expired.t34

The divorce judgment leads to marriage dissolution and — if relevant — to the
awarding of alimony, child custody and support and to marital home
possession.

As we have already seen in the field of separation, divorce can be obtained
through either a litigated procedure or by mutual consent. The basis for both
remedies is the impossibility of maintaining or reestablishing “the spiritual and
material communion between the spouses.’”133

As far as divorce by mutual consent is concerned, there is not much differ-
ence between this procedure and the one examined already with reference to
separation. Both spouses file a joint divorce petition containing their agree-
ment, which can be different from the separation petition, on personal matters,
economic matters and, finally, on child custody. If the judge!3¢ approves their
agreement, a divorce decree will be issued.

129. See id

130. Id. at art. 3, I 2(a).

131, . at art. 3, ¢ 2(d).

132. Id at art. 3, q 2{e}

133. Id. at art, 3, T 2(f).

134. Id. at art. 3, T Ag)

135. Id. The party is eligible to file for divorce only when he or she can prove that a spiritual and
material common life between the parties no longer exists; bat as one author stated, “the end of the
affectio coningalis is implicit in the submission of the divorce petition to the judge.” Gazzoni, suprg
note 11, at 380

136. The wording “judge” here impersonally refers to a panel of three Tribunal judges. See, Law
no. 898 of 1970, modified by Law no. 74 of 1987.
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If no agreement has been reached between the spouses on the “divorce condi-
tions,” a litigated procedure becomes necessary. The spouse wishing to divorce
files a petition, demanding marriage dissolution and, if relevant, awarding of
consequential orders on alimony, child custody and other related aspects. The
judge will then issue a decree setting the hearing for both spouses. At that
hearing, the judge will try to reconcile them and, if the reconciliation fails, an
ordinary judgment will take place,'3” until a definitive divorce decree is
rendered. 133

The initial judgment is appealable and it is not immediately enforceable.'>?
Therefore, the spouses do not have the right to remarry unless the judgment
becomes definitive. During the whole procedure, the judge has full jurisdiction
to confirm, modify or revoke the judicial orders regulating petitioners’ arrange-
ments.14¢ Usually, unless new facts arise, the “divorce judge” will confirm the
orders already issued at the time of separation.

Italian law provides for two different forms of marriage celebration: one
before the Civil Authority and one before the Minister of a Religious Author-
jty.1*L In the first case, “civil marriage” can be declared void according to the
provisions of the Civil Code.'#> However, this procedure is time-consuming
and it emaploys a strict statute of limitations that discourages a majority of eligi-
ble petitioners from seeking this remedy.'*?

The procedure for annuiment of Catholic marriages does not have the same
limitations. In fact, the rendering of a judgment does not usually require more
than three years, and no statute of limitations regulates the matter.

The proceeding is run by the Catholic Church’s Judiciary and is governed by
the norms set forth in the seventh book (second section) of the Code of Canon
Law.1** The religious anmulment covers a wide range of cases where,!*? for
instance, a spouse: did not have the right to marry,'4¢ suffered from a mental
pathology or illness,'4” or abused the institution of marriage.'® This list is not
exhaustive and other cases do apply.'4® To be definitive, the annulment must be

137. Pmro Pararpt & FmanusLa Covomso, I Divorzio NELLa GrurispruDeNzA 1216 (Giuffré
ed., 1997).

138, Law no. 898 of 1970, .

139. This statement does not, however, apply to those orders which, by their own nature, require
immediate enforceability, such as in the case of alimony, child custody and support, among others. See
Santosuosso, supra note 119, at 333,

140. Law no. 898 of 1978.

141. Gazzon, supra note 11, at 317-22.

142. See C.c. arts. 117-124.

143. Bianca, supra note 12, av 113-35.

144. Pro Viro Pmvro, I Processt NeL Copick p1 Dirrrro Canonico 473-549 (LEV ed., 1993).

145. Cf. PomPEDDA, supra note 60, at 3-508.

146, Cf. 1983 Cope c. 1055, § 1 (Codex luris Canonici (1983) (dealing with same-sex marriages).

147. 1983 Cope c. 1095, § 2 (dealing with mental defects).

148. 1983 Cope ¢. 1101, § 2 (dealing with simulation).

149. See Fernanpo DELLA Rocca, Dirrrro Matrmoniaie Canonico (Cedam, 1992).
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pronounced by two conforming decisions on the same ground of nullity and
between the same parties.?s°

The right to due process is enforced by Section 1620 of the Canon Code,
which invalidates a proceeding where the defendant was not given the possibil-
ity to act or argue in his or her favor. Also, under Section 1644 of the Canon
Code, a new hearing of the case will be granted if the petitioner presents new
and conclusive evidence.?3?

According to the Treaties between the Holy See and the Ttalian Republic, the
definitive ccclesiastic decision can be enforced in the Italian legal system if it
meets the already examined requirements for recognition.’>* However, a for-
mal ratification procedure before the Appellate Court is still necessary to give
effect to the judgment. : :

Pursuant to a marriage annulment, both parties have the right to remarry and
no further alimony by the obligor is due, in consideration of the fact that what is
null and void cannot produce any legal effect.’s® In any event, both the restitu-
tion of past alimony and child’s legitimacy are not questioned by the ecclesias-
tic annulment sentence.!>*

B. DEVELOPMENTS IN THE UNITED STATES.

Perhaps the most critical change in American marriage law in the last century
started in California, with the signing in 1970 of the first no-fault divorce act by
the newly-elected conservative governor, later to be our first divorced President,
Ronald Reagan.!s5 By 1985, the last hold-out state, South Dakota, had enacted
a no-fanlt divorce statute.6 As is now well understood, the essence of no-fault
divorce — that a marriage is unilaterally terminable — has had profound impacts
on the nature of marriage.’>” Nevertheless, despite what one would believe
from the popular media, it appears that divorce rates in the United States have
in fact been declining over the two last decades;15

150. 1983 Cope c. 1644.

151, See 1983 Copk ¢. 1620 & 1644; see also AUTORL Vart, Tr. PROCESS0 MATRIMONIALE CANON-
1o 797 (Nuova edizione aggiornala e ampliata, a cura di P.A. Bonnet e C. Gullo, LEV ed., 1994).

152, Law no. 218 of 1995, art. 64, .

153. Corte cost., June 11, 1986, n. 1905.

154. C.c. aft. 128.

155. HerperT Jacoz, SILENT REVOLUTION, 43-59 (1988).

156. Id

157. See generally LEnore J. Werrzman, TeE Divorce ResoLution: THE UNEXPECTED SOCIAL
anp Bconomic CONSEUGNECES FOR WOMEN AND CHILDREN (1985) (some of Prof. Weitzman’s most
disturbing statistics about the financial impact of divorce on wives and children have been unarguably
discredited): Richard R, Peterson, A Re-Evaluation of the Economic Consequences of Divorce, 61 Am.
Soc. Rev. 528 (1996); Richard R. Peterson, Satistical Ervors, Faulty Conclusions, Misguided Policy:
Reply to Weitzman, 61 Am. Scc. Rev. 539 (1996); Lenore 1. Weitzman, The Economic Consequences
of Divoree Are Still Unegqual: Cominent on Peterson, 61 Am. Soc. Rev. 537 (1996}.

158, Tra M. Ellman, Divorce Rates, Marriage Rates, and the Problematic Persistence of Tradifional
Marital Roles, 34 Fam. L.Q. T (2000).
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Although one may describe modern state divorce laws in a variety of ways,
certain generalizations may be made. All states have one or more forms of no-
fault divorce. As noted, a no-fault divorce may be unilateral; that is, one spouse
asserts that the marriage is “irretrievably broken” (or some similar statutorily
mandated phrase) and that the parties bave been living “separate and apart” {or
some similar statutorily mandated phrase), for at least a minimum prescribed
period of time.'s? Unless there is a genuine dispute as to the period of separa-
tion, 160 the other spouse is unlikely to be able to persuade the court not to grant
a divorce by challenging irretrievable breakdown. Thus, even if the plaintiff/
petitioner spouse would have been found to be primarily at fault under the old
regime, and even if the defendant/respondent spouse is comparatively “innocent
and injured” and wishes to remain married, the divorce will almost certainly be
granted.15! - -

Like Ttaly, some states, such as New York, require a formal separation for a
period of time before entry of a no-fault divorce decree.'52 Qther statés do not
even have the concept of “legal separation.”*s?

A number of states also have a bilateral form of no-fault divorce in which
both patties consent to entry of the divorce decree.15* However, if the other
spouse will not consent, the unilateral form of no-fault, typically available after
a period of living separate and apart, remains available to the spouse secking the
divorce.155 Thus, in such states,. the non-cooperating spouse can only delay, not
‘prevent, entry of a divorce decree. ' : S

Finally, a number of states have retained traditional fault grounds for divorce,
while augmenting them with no-fault provisions.¢ Such fanit grounds, as a
practical matter, are seldom used today as the basis for divorce. Indeed, in
some states, they are statutorily disfavored. For example, in Pennsylvania, in
cases where a no-fault gronnd is established, the court is prohibited from hear-
ing an alternative fault ground.'s? o '

159. See Unie. Marriace AND Divorce Act §302(a), OB U.L.A. Part T, 1 (Master Ed. 1998).
Under the UMDA, the pediod of separation is 180 days. fd. In Pennsylvania, by contrast, this period is
twa years, 23 Pa. Cons. Star. § 3301(d) (2001). However, Tdaho requires a separation pericd of five
years! Ipano CobE § 32-610 (2000).

160. See Sinha v. Sinha, 526 A.2d 765 (Pa. 1987).

161. See, e.g., Desrochers v. Desrochers, 347 A.2d 150 (N.H. 1975).

162. See NY. Dom. ReL. Law §8 170(5) & (6) (McKioney 2001},

163. See 23 Pa, Cons. Stat. §§ 3103, 3302 (2001).

164. See W. Va. Copr § 48-5-201 (2001); 23 Pa. Cons. STaT. $§ 3301(c) (2001).

165. See W. Va. CopE § 48-5-202 (2001); 23 Pa. Cons, StaT. § 3301(d) (2001).

166. See, e.g., W. Va. Cope §§ 48-5-203 to 209 (2001).

167. See 23 Pa. Cons. Stat. § 3301(2) (2001), overturning Restifo v. Restifo, 489 A.2d 196 (Pa.
Super.1985}.
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Nevertheless, fault in the form of marital misconduct can remain an impor-
tant factor in determining subsidiary issues, notably alimony.'%® There is great
dispute among the states as to whether fault is a valid consideration in determin-
ing alimony. States that follow the UMDA explicitly preclude consideration of
marital misconduct in awarding or denying maintenance.'6?

As with entry into marriage and rights of the parties to a marriage, exit from
marriage has not escaped the attention of the U.S. Supreme Conrt. As already
noted, the Court struck down a non-waivable diverce filing fee which prevented
indigent spouses from secking a divorce.l7® The Court upheld, against a due
process challenge, a state’s one-year residency requirernent for divorce plain-
tiffs.?7! The Court has fashioned elaborate jurisdictional rules for entry of di-
vorce decrees and decrecs over ancillary matters to enable those decrees to be
entitled to “full faith and credit” in other states.}??

With the adoption of no-fault divorce laws, the states have had to grapple
with how, and to what extent, to provide economic protection for the jettisoned
dependent spouse. For example, this sitnation arises where a husband aban-
doned his housewife in favor of a new girlfriend and the marriage was for many
years (where the wife’s job during the marriage was to entertain and to maintain
the marital home), or the marriage was not for many years but the wife’s job
was to raise the marital children who are still young. The old fanlt regime
provided some promise (not always fulfilled) of economic protection for the
“innocent and injured” spouse. The erring husband could not obtain a divorce
without the jilted wife”s cooperation; thus, she could name her economic terms
as his price for the divorce. In the brave new world of no-fault divorce, the
relatively innocent and injured spouse’s bargaining power diminishes as the
requisite time period of living separate and apart neais. Once the spouses have
lived separate and apart for the required peried, the innocent and injured spouse
can only fight a delaying action.

Thus, it was necessary for the states to examine and expand concepts for
economic protection of the dependent spouse. Since the dependent spouse was
also likely to be the custodial parent of any minor children, there emerged a
clear connection between ensuring such protections to the dependent spouse and
the best interests of such minor children.t?3

168. See, e.g., Pa. Cons. StaT. § 3701(B)(14) (2001). Fault, other than dissipation of marital assets,
is far less likely to be a factor in equitable distribution of marital property. See also 23 Pa. Cons. STAT.
§ 3502(A) (2001).

169. Unir, Magrriace AND Divorce Act § 308(b) (amended 1973).

170. Boddie v. Connecticut, 401 U.S. 371 (1971).

171. Sosna v. Iowa, 419 1.8, 393 (1975).

172. Williams v. North Carolina, 317 U.S. 287 (1942); Williams v. North Carolina, 325 U.5. 226
(1943); Estin v. Estin, 334 U.S. 541 (1948); Vanderbilt v. Vanderbilt, 354 U.S. 416 (1957).

173. WEITZMAN, supra note 157,
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Accordingly, the states have had to address and modify provisions for ali-
mony and distribution of marital property. This has involved, and continues to
involve, a highly complex set of issues, the details of which are beyond the
scope of this essay.

With regard to post-divorce maintenance, many states expanded provisions
for periodic payments to the dependent spouse. This involved rethinking such
concepts as economic “need”?7 and whether alimony ought be merely “rehabil-
itative” (i.e., for a short period to allow the dependent spouse to get “back on
her feet”) or for an indefinite duration.'”> Some states, such as Pennsylvania,
only created provisions for post-divorce alimony when they adopted no-fault
divorce grounds.l7¢

Roughly concomitant with the adoption of no-fault came enactment of equi-
table distribution statutes in the common law property states. Prior to modern
notions of marital property subject to equitable distribution, title typically con-
trolled ownership (hence distribution) at the time of divorce. Since it was com-
mon for the working spouse (husband) to title significant assets in his name
alone, this could lead to very harsh results.!”” Under the currently prevalent
mandate that (most) property acquired during marriage is marital and thus sub-
ject to equitable distribution,'?® even such traditionally separate property as one
spouse’s pension carned during marriage may be distributed between the
spouses.17?

However, one very valuable asset of many marriages, the graduate degree or
professional license of one party (typically the husband) acquired while the
other party provided support for the household, has been held in most jurisdic-
fions pot to be marital property subject to equitable distribution.’8¢ Only New
York State adheres to the contrary view.!8! Some of the states adhering to the
majority view have crafted ameliorative doctrines such as “equitable reimburse-
ment” to mitigate the result for the jettisoned, supporting spouse.'®> Neverthe-
Jess, the majority position excluding degrees and licenses from distribution has
been harshly criticized.'8?

174. Cf Clapp v. Clapp, 653 A.2d 72 (Vi 1594).

175. Cf. Rainwater v. Rainwater, 869 P.2d 176 {Ariz. Ct. App. 1993).

176. Act of April 2, 1980 Pa. Laws 63, No. 26 § 501 et seq. {codified at 23 Pa.Cons. StaT. § 3701
(2001)).

177. Cf Fischer v. Wirth, 326 N.Y.5.2d 308 (App. Div. 1971).

178. Cf 23 Pa. Cons. StaT. § 3501 (2001).

179. See Bemington v. Berrington, 633 A 2d 589 {Pa. 1993). Distribution of pensions is a highty
complex matter subject to both state law and federal law, most importantly the Employee Retirement
Income Security Act of 1973 (ERISA), 29 U.S.C. § 1001 ez. seq. (2001).

180. Cf Hodge v. Hodge, 513 Pa. 264 (Pa. 1986}, In re Marriage of Olar, 747 P.2d 676 (Colo.
1987).

181. O’Brien v. (’Brien, 498 N.Y.5.2d 743, 746 (N.Y.1985).

182. Bold v. Bold, 574 A.2d 552, 536 (Pa. 1990).

183. WEmzman, supra ntote 157, at 124-29,
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Unlike Ttalian law, American law does not generally distinguish between
civil and religions marriages at the time of divorce. A notable exception is the
New York state “Get” law which requires a party moving for a divorce to cer-
tify to the court that he has taken all other steps to free the other spouse io
remarry within the religion.’3* This peculiar New York statute is aimed at re-
quiring religious Jewish men to obtain a “Get” from the rabbinate so as o allow
their ex-wives to remarry within Judaism. Even the commentary on this law
contained in the New York statute book suggests that it is of dubious
constitutionality.'®5

V. DIFFERENCES AND SIMILARITIES.

Italy and the United States have traveled greatly different paths to their cur-
rent concepts of marriage and divorce. Italy, until recently a far more homoge-
nous and mono-religious society, largely adhered to the formal Catholic view of
marriage until late in the Twentieth Century. Then, with one leap, for good or
ill, Ttaly went from a system without divorce to a system with no- fault as the
dominant method of divorce.

By contrast, at least on paper,!® the United States had a lengthy period of
fault-based divorce only, prior to its embracing of the no-fault revolution.

Clearly, the grip of the Church on Italian family practices has dramatically
loosened. As noted, Church opposition long delayed, but could not uitimately
prevent, the legalization of divorce in Italy. Despite the Church’s emphasis on
marriage, the number of marriages celebrated annually in Italy dropped from
440,000 in 1947 to 306,000 in 1987.187 Similarly, in the United States, mar-
riages per 1,000 unmarried women age 15-44, fell from 149 to 91 between 1969
and 1988.188

Interestingly, while cohabitation of unmarried opposite-sex couples is in-
creasingly common and accepted (or at least tolerated) in the United States, 12
Italy has the lowest rate in Europe (9%) of men and women under the age of 30
cohabiting. 10 |

By 1991, it was reported that over one-quarter of Italian marriages were cele-
brated in registrar offices only.’®! Furthermore, Italian women, pursuing educa-

184, N.Y. Dom. Rer. Law § 253 (McKinney 1999).

185. N.Y. Dom. ReL. Law § 253, Alan D. Scheinkman, Practice Commentaties at C253-1: Back-
ground and Commentary (McKinney 1999).

186. See Max REENSTEIN, MARRIAGE STABILITY, DIvORcE, anD THE Law, 236~ 60 (1972).

187. Cuaries RicHARDS, Tue New Itarians, 141 (1994).

188. Ira Mark Ellman, Divorce Rates, Marriage Rates, and the Problematic Persisience of Tradi-
tional Marital Roles, 34 Fam. L. Q. 16 (2000).

189. Iason FiELos & Lynne M. Casezr, U.S. Census Bureau, AMERICA’S FAMILIES anNp LIVING
ARRANGEMENTS (2000), available at. (last visited April 30, 2002).

190. The European Picture of Cohabitation, INt’L Fam. L., Nov. 2001, at 168-69.

191. Ricuarps, supra note 168, at 180,
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tion and careers, and delaying or avoiding marriage, have become notoriously
non-fecund. According to the World Bank, by the 1990s they were producing
an average of only 1.3 children, the lowest birthrate in Europe, and far below
the 1.9 average of American women.'*? ,

Current data indicate that Ttalian children are still far less likely than Ameri-
can children to be raised in one-parent households. A recently released study
by the U.S. Cernsus Bureau shows 1.1% of households in Italy to be single-
parent households, compared to a staggering 9% in the United States.'®® In the
United States, “Single-mother families increased from 3 million in 1970 to 10
smillion in 2000, while, the number of single-father families grew from 393,000
10 2 million. . . . Meanwhile, the proportion of single-mother families grew to
26 percent ang single-father families grew to 5 percent (from 12 percent and 1
percent, respectively in 1970).7194 Since single-parent households are usually
headed by motbers and are highly correlated with poverty and related social ills,
the continued increase in American single-parent households is appropriately a
matter of much concern.

Divorce rates in Italy have been a subject of concern there; after all, there
was no divorce prior to 1970. Yet, compared with the United States and other
Western countries, Italy’s divorce rate is modest indeed. By the early 1990s, it
was hovering between 7 and 8 percent of marriages.’®5 By contrast, provisional
1998 data in the United States indicate a divorce rate of 4.2 per 1000 population
per year, O approximately 1,135,000 divorces in 1998.19% QObviously, one can-
not atiribute the significant disparity between the high American divorce rate
and low Ttalian divorce ate to the availability of no-fault divorce in the United
States inasmuch as it is equally available (if generally slower) in Italy. Surely,
the Jower marriage rate is a factor if the comparison figure is divorce per wo-
men, or both men and women. (That is, one cannot get divorced if one is not
married.) Yet, even if one only compares divorce rates pet married couple,
divorce remains far more prevalent in the United States than m Italy. One can
speculate whether the “answer” lies deep in the American psyche, such as the
" frontier experience of “moving on,” or in the relatively secular nature of Ameri-
can society, or a host of other reasons.

Some, of course, suggest that the “ease” of no-fault divorce causes the high
American divorce rate. But then, how does one explain the comparatively low
Ttalian divorce rate, or the fact that the admittedly high American divorce rate

192. Id. at 137-38.

193. I-Parent Households Increasing, THE Parrior-News, Nov. 21, 2001, at A3,

194. Jason Fmips & Lywng M. Caseer, US. Census Bur.,, AMERICA’S Fammms anp Living
ARRANGEMENTS (2001).

195. RicHARDS, supra note 168, at 141 -42: see also WiLuiam J. GOODE, WorLp Cuanges In Di-
vORCE ParTERNS, 54-78 (1993).

196. NaTioNaL Center FOR Hpautd Statistics, Fast STATS (20013, available at hitp://
www.cde.gov/nchs/ (fast visited April 30, 2002).
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has actually leveled off or declined over the last twenty years? In the words of
Professor Ellman, “Indeed, the historical pattern in divorce rate trends is the
most persuasive evidence we have for why the law was not itself a major factor
for causing either the increase in divorce rates earlier in the century, or their
more recent decline.”®7

If anything, Ttalian divorce law demonstrates that American divorce rates are
not caused by American divorce law. To the extent that Americans view our
divorce rate as a cause for alarm, we would do better t0 study Italian society
than revert to the regrettable days of fault divorce in the United States.

197, ELLMAN, supra note 159, at 3.



The Influence of Federal Law on the Dual
Criminal Justice System: The Recent Past and
the Emerging Future

James A, STRAZZEILA®

Federal law has profoundly altered the nation’s criminal justice system dur-
ing the last part of the twentieth century. This remarkable surge of federal law
presence has manifested itself in both state procedural and substantive criminal
Jaw. It has fundamentally reshaped the operation of the criminal justice system
and, implicitly, that system’s impact on the lives of all the nation’s citizens.
The federal impact directly affects not only criminal defendants and victims; it
also permeates the work of state policing agencies, state and federal courts at
the trial and appellate levels, defense attorneys and both state and federal prose-
cutors. Recent developments make it clear that federal law has the potential to
drastically alter the future workings of the criminal justice system and the distri-
bution of federal-state power.

The American criminal justice system is, in fact, composed of sub-systems:
the state systems for state crimes (with cach state having its own system) and
the federal system for federal crimes. Overall, the system is premised on a
constitutiopally mandated scheme of dual state and federal jurisdiction, which is
both delicate and complicated. In fact, this system leaves the vast percentage of
crime conirol to the states, which prosecuie over 05% of the serious crimes, and
an even higher percentage of the minor crmes. The federal role in this intricate
governmental arrangement is important and, indeed, crucial within its sphere.
Nevertheless, the federal role in criminal law within the dual system was de-
signed to be limited. As the United States faces the future, an inappropriate
expansion of the types of federal crimes creates serious implications for the

rational and principled application of the complex, dual American justice
system. ’

1  Tue BROADENING SPECTRUM OF FEDERAL INFLUENCE

In the last four decades of the twentieth century, the growing influence of
federal law in criminal prosecutions became apparent and considerable. The
influence manifested itself in several distinct ways. Three federal law develop-
ments are particularly noteworthy here, although there are other manifestations

+ Professor Strazzelia is a member of the faculty at Temple University’s Beasley Schoot of Law,
where he holds the James G. Schmidt Chair in Law. He served on the bipartisan ABA Task Force on
the Federalization of Criminal Law and, as Reporter, was the principal author of that groop’s REPORT
on TuE FEpERALIZATION OF CrIMmAL Law (1998). He also was special editor of Tee FrpERAL ROLE
w CrivmvaL Law (1996).
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of federal influence (e.g, financial influences!). First, federal law influenced all
fundamental criminal procedures that He at the heart of state and federal crimi-
nal prosecutions. This federal influence continues to affect procedures used by
state (meaning state, county and local) police agencies to gather evidence of
state crimes and the procedures to be followed by state trial and appellate courts
in the prosecution of those crimes. Second, federal law has had a less perva-
sive, but nevertheless important, impact in limiting the type of conduct that can
be criminalized by state legislatures.

A third and different aspect of the federal influence emerges from Congress’s
expanding authorization for federal entities to investigate, prosecute and sen-
tence an increasing array of conduct as a federal crime in the federal courts.
Encompassed within the ballooning number of federal crimes is a noteworthy
recent trend to make a federal crime of conduct that traditionally had been left
only to state prosecution. This particular aspect of federal influence is often
called the “federalization of criminal law,” the process of overlapping crimes
traditionally left to the states and often involving essentially local conduct. It,
too, can have a notable influence on the basic justice system of the nation. The
nature of this third federalization force and its implications for American crin-
nal justice occupy an important segment of this essay, but the first two effects
of federal law deserve to be underscored.

II. Tue ImpacT oF FEDERAL Law oN STATE CRIMINAL PROCEDURE

Federal constitutional law pervasively reshaped procedure in state criminal
cases, starting in the 1960s. It will continue to have an important influence in
the present century, insisting on certain federally guaranteed minimum procedu-
ral.rights that circumscribe state investigative processes, trial procedures and
appellate procedures, and that trigger federal court involvement in completed
state convictions. The explosion of federally guaranteed rights has now slowed
appreciably, but the core extension of these defendant procedural rights re-
mains, and those rights are not likely to be reversed or abrogated.

It would be wrong, of course, to think the state systems are uniform. In fact,
they may differ from the federal system and from each other in very significant
ways. It is nevertheless true that some forces tend to produce more uniformity
than might otherwise exist. Some of these are shared historical, social or eco-
nomic forces. Starting in the 1960s, however, federal law became the most

1. For example, the listing of three federal law influences puts to one side the significant develop-
ment of federal financial support for state criminal justice activity and administration, an important
development of a different nature. A variation of federal funding to states aims 1o influence state policy
and to move it toward federal preferences by conditioning funding on a state’s adoption of congressio-
nally favored standards. An example of this technique is discussed in Kevin R. Reitz, The Federal Role
in Sentencing Law and Policy, 543 Anmars Am. Acap. PoL. & Soc. ScL 116, 117-18 (1996) (discuss-
ing a federal sentencing bill). :
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influential force on the procedural front. Most aspects of this federal influence
were driven by judicial decision~making in the common law case-by-case tradi-
tion, as opposed to legislative or executive decisions. One sector of the influ-
ence is constitutional in nature, discerning the degree to which the United States
Constitution affords all defendants a minimum level of certain federal rights.
As such, this influence is binding on the states.> Another force tending toward
similarity, however, is the state emulation of federal procedure by state deci-
sion-makers who choose federal procedural law as a model when formulating
non-constitutional state criminal procedure. This emulation, CONScious Or un-
conscious, is elective on the part of state policy makers.

A, CoNSTITUTIONAL IMPACT ON STATE PROCEDURE

Over the last four decades of the twentieth century, the Supreme Court of the
United States “imposed numerous federal constitutional procedural require-
ments on state criminal justice officials. In addition, the Court has interpreted
the federal habeas corpus and civil rights statutes to permit lower federal courts
to enforce these constitutional procedural requirements in state criminal cases.
As a result, the federal courts today play an active supervisory role in the ad-
ministration of state criminal justice that would have been unthinkable just a
few decades ago.™

This judicially driven development, characterized as the “due process revolu-
tion” in criminal procedure, is of historic proportion and was effectuated largely
by means of the Supreme Court’s interpretation of the Fourteenth Amendment’s
Due Process Clause in the 1960s and 1970s. That interpretation incorporated
the guarantees of the specific amendments contained in the Bill of Rights into
the Due Process Clause and thereby applied them to state defendants.*

The Court’s landmark decisions of this period included a litany of cases that
generally reshaped the rights afforded to state defendants, many of whom were
indigent. It understates the period to say that these decisions greatly con-
strained prior state procedures and instigated new ones. Within the span of

2. “This Constitation . . . shall be the supreme Law of the Land; and the Judges in cvery State shall
be bound thereby, anything in the Constitution or law of any State to the contrary notwithstanding.”
U.S. Const. art. VL § 1, cl. 2. This generally understood principle was sometimes resisted or over-
Iooked by some state judges. See, e.g., Estes v. Texas, 381 U.S. 532, 556 ( 1965) (Warren, C.J., concur-
ring) {noting that when state defendant had argued that televised proceedings violated his rights under
the Constitution of the United States, the trial judge had remarked that the case was “not being tded
under the Federal Constitution.™). See also Stone v. Powell, 428 U.S. 463, 494 n.35 (1976) (discussing
arguments about the insensitivity of state judges to constitutional rights and stating that “state courts,
like federal courts, have a constitutional obligation to safeguard personal liberties and to uphold federal
law.”).

3. Joseph L. Hoffmann & Lauren XK. Robel, Federal Court Supervision af State Criminal Justice
Administration, 543 AnnaLs Am. Acab. Por. & Soc. Sci. 154, 155 (1996).

4. “[NJor shall any State deprive any person of life, liberty, or property without due process of law
...." US. Const. amend. XIV.




32 NaT’ ITALIAN AMERICAN Bar AsS’N JOURNAL [Vol. 10:29

approximately two decades, these interpretations of the federal Constitution dra-
matically remolded the way in which state crimes were investigated by police,
tried in state courfs and reviewed in the state appellate courts.5

The federal decisions reconfigured a range .of everyday police practices, in-
cluding search and seizure, interrogations and identifications. For example,
these decisions generally required state courts to exclude, from trial, evidence
gathered in violation of the Fourth Amendment. They expanded due process
conceptions of impermissibly coerced confessions and extended the reach of the
Fifth Amendment’s right to remain silent in the face of certain police question-
ing. They found several bases on which to exclude identification evidence con-
sidered unconstitutionally gathered and announced rights to counsel at some
questioning stages. The federal opinions altered practice for all criminal law
altorneys. The changes limited prosecutorial tactics, such as commenting on
the defendant’s failure to testify, sharpened federal standards for constitution-
ally acceptable guilty pleas and restrained prosecutors’ decision-making (e.g.,
by incorporating federal double jeopardy limitations into state prosecutions).S

The view from the bench also changed. For example, state trial judges were
now required to monitor these and other new issues. They needed to hold fed-
erally acceptable evidentiary hearings and remain alert to newly imposed bur-
dens of proof affecting their resolution of legal issues.” Judges also had to
revise methods of jury selection, reassess traditional jury instructions, afford the
assistance of trial counsel to indigent defendants, scrutinize to a new degree the
constitutionally acceptable level of counsel performance and consider evolving

5. Of course, similar rights sometimes already existed under the [aw of a particular state. However,
many of the newly declared rights were novel to all (or nearly all) states. Even where a similar state
right existed, the contours of the newly declared rights called for a reshaping of the state declared right
in order to comply with the precise shape of the federal right. Federal courts were also affected by
constitutional rulings that extended interpretations of the Bill of Rights, although the effect in those
courts was appieciably less because the needed changes were less dramatic.

6. See, e.g., Benton v. Maryland, 395 U.S. 784 (1969) (overruling prior law and applying double
jeopardy protection to state cases); Boykin v. Alabama, 305 U.S. 238 (1969} (record requirements
regarding taking guilty plea); Terry v. Ghio, 392 U.S. 1 (1968) (establishing rules for police stop and
frisk activity); Gilbert v. California, 388 U.S. 263 {1967) (right to counsel at certain identification
procedures}, Stovall v. Denno, 388 U.S. 293 (1967) (due process right against certain suggestive identi-
fication procedures), Miranda v. Arizona, 384 U.S. 436 (1966) (requiring certain warnings and rights
for defendants subjected to custodial interrogation); Griffin v, California, 380 U.S. 609 (1965) (prohib-
iting comment on exercise of defendant’s failure to testify); Malloy v. Hogan, 378 U.S. 1 (1964)
(equating state defendants’ right o federal standard for self-incrimination); Massiah v. United States,
377 U.S. 201 (1964}, and its progeny (dealing with Sixth Amendment right to counsel at certain interro-
gations); Mapp v. Ohio, 367 U.S. 643 (1961) (overruling prior law and requiring the exclusion of
evidence seized in violation of the Fourth Amendment); Blackburn v. Alabama, 361 U.S. 199 (1960)
(deeming an involuntary confession standard (o be one that is a convenient shorthand for a coraplex of
values).

7. See, ¢.g., Jackson v. Denno, 378 U.S. 368 (1964).
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standards for speedy trial and the imposition of the death pepalty.® Appellate
courts not only had to review trials for an expanded list of federal errors on the
direct appeal of convictions, but they were required to also change their own
court practices in light of Supreme Court decisions finding that indigents were
constitutionally entitled to trial transcripts and to counsel on appeals of right.
Indeed, appellate courts now had to monitor procedures thought to be constitu-
tionally necessary if appellate counsel wished to withdraw.? Other state appel-
late doctrines (such as finding a constitutional error was harmless'®) were
subjected to federal constitutional scrutiny and required compliance with feder-
ally set standards. The combined result produced more (and more elaborate)
criminal appeals. Not only were these federal rights newly extended to the state
proceedings, but the content of these rights also was simultaneously undergoing
its own distinct expansion. Although some new rules were limited, or denied
expansion, in later years, the sweep of others was expanded; all were further
interpreted, demanding constant attention to a larger body of changing constitu-
tional law. And, of course, these expanded federal constitutional rights were
superimposed onto state law, producing intersecting and increasingly more
complicated sets of rules.

These and a multitude of other decisions of the period “were revolutionary in
their aggressive reliance on specific provisions in the federal Bill of Rights to
protect state criminal defendants, who had previously been forced to rely on
either state law or the general language of the Fourteenth Amendment as the
source of their rights.”!! As a result “the Supreme Court’s expansive interpreta-
tion of the due process clause of that amendment, the states today have consid-
erably less leeway in shaping their laws of criminal procedure than they
originally possessed.. The Supreme Court had held that the due process clause
incorporates and makes applicable to the states almost all of the Bill of Rights’
provisions that are concerned with criminal procedure.”

8. See, e.g., Cage v. Louisiana, 408 U.S. 39 (1990) (interpreting Court’s 1970 reasonable doubt
requirement); Barber v. Wingo, 407 U.5.514 (1972) {establishing criteria for measuring speedy trial
right); Furman v. Georgia, 408 U.S. 238 (1972) {spawning a long series of death penalty procedure
cases); McMann v, Richardson, 397 U.S. 759 (1970) (ineffective assistance of counsel); Swain v. Ala-
bama, 380 U.S. 202 (1965) {equal protection claim concerning jury selection); Gideon v. Wainwright,
372 U.S. 335 (1963).

9. See, e.g., Anders v. California, 386 U.S. 738 (1967) (discussing standards for withdrawal of ap-
pellate counsel); Douglas v. California, 372 U.S. 353 {1963) {granting right to counsel on an appeal of
right); Griffin v. Illinois, 351 U.S. 12 (1956} (relying on due process and equal protection notiops in
affording indigents a right to a trial transcript for appeal).

10. See, e.g., Chapman v. California, 386 U.S. 18 (1967) (determining that federal law governs a
state appellate court in determining whether a federal constitutional error was harmless in the case).

11. See, e.g., Joseph L. Hoffmann & Lauren K. Robel, Federal Couri Supervision of State Criminal
Justice Administration, 543 ANNALs Am. Acap. PoL & Soc Scr. 134, 156 {1996).

12. Jerold Isragl, Federal Criminal Procedure as a Model for the States, 543 ANNALS AM. AcaD.
PoL. & Soc. Scr. 130, 131 (1996).
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The amount of federal procedural law to be discerned, applied and integrated
with state law spread across the spectrum of criminal procedure. State legisia-
tures and committees, which devised state rules of procedure, scrambled to
write or update statutes and rules to comply with the new federal standards
being overlaid onto state procedure. The imposed overlay of these federal stan-
dards evoked extensive reaction in the nation. It was applauded by some and
condemned by others — sometimes on analytical and historical grounds and
sometimes because of the favored or disfavored end result. What is clear is that
these changes were seismic in nature in terms of a force reshaping the state
criminal justice landscape.

B. FEepERrAL JUDICIAL, MONITORING OF STATE CRIMINAL PROCEEDINGS

The declaration of new federal rights in stafe cases translated into a vastly
greater array of federal issucs now capable of reaching the Supreme Court
through the discretionary certiorari review of federal issues in the direct appeal
process. This meant expanded possibilities for defendants and prosecutors, but
it also had an institutional impact on the Supreme Court itself, which could now
select from a different pool of issues. However, by far, the most significant
federal monitoring expansion occurred-through a widening of “collateral” relief
— federal habeas corpus proceedings in which defendants sought a federal forum
in which to contend that their federal rights had been inadequately honored in
the state court conviction.!> The fact that prisoners could now seek federal
collateral attack also prompted a widening of state collateral attack mechanisms
in order to confront the widening variéty of related issues that could result in
federal habeas litigation.

This widening highway was constructed by the Supreme Court’ s case- by—
case decision makmg.” Freed from filing time restrictions, and with a new

13. See, e.g., Joseph L. Hoffmann & Lauren K. Robel, Federal Court Supervision of State Criminal
Justice Administration, 543 Annars AM. Acap. PoL & Soc Sci. 154, 156 (1996) (arguing that these
monitoring mechanisms should be restricted in light of the changes in the state conditions that
prompted them):

The explosive growth of federal constitutional criminal procedure was controversml and
caused significant enforcement problems for the Supreme Court. Many state judges overtly
or covertly resisted the Court’s efforts to trump preexisting state criminal procedure laws with
new federal principles. The Court recognized that its own power to review directly the con-
stitutionality of state court decisions, by means of a writ of certiorari, would be inadequate to
police the state courts during a time of such serious conflict between state law and federal
law. So the Court deputized the lower federal courts by expanding the two primary means by
which those courts could help o enforce federal law in state criminal cases — the federal
habeas corpus and civil rights statutes.

14. See, e.g., Fay v. Noia, 372 U.S. 391 (1963) (viewing the availability of contmumg federal relief
as important and setting a high standard for finding defendants had forfeited the right to relief); Sanders
v. United States, 373 U.S. 335 (1963) (constraing finality for habeas purposes); Townsend v. Sain, 372
U.S. 293 (1963) (discussing the circumstances when a habeas court may engage in fact-finding).
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forum (federal district courts) that could entertain claims, a sizeable number of
cases now remained alive long after the completion of the state direct appeal
process and the expiration of the chance of discretionary Supreme Court review
(always numerically slim). By means of several expansive interpretations of the
federal statutory writ of habeas corpus,'> the Supreme Court broadly redefined
the number of instances in which state prisoners could litigate federal issues in
federal district court, causing an increase in federal judicial caseload as well.

For state prisoners, federal habeas corpus relief is largely limited to pressing
federal constitutional claims. The explosion in the number of federal constitu-
tional claims applicable in state proceedings correspondingly increased the
number of cases eligible for federal habeas corpus relief. At the same time,
court rulings in the 1960s and 1970s made finality more elusive. These rulings
narrowed the circumstances under which failure to present the claim appropri-
ately in the state proceedings would forfeit federal review and restricted the
circumstances in which state prisoners were barred from federal habeas relief
because they had previously filed habeas pefitions. Moreover, the expanston of
federal issues litigable on habeas petitions found a larger number of courtrooms
available to scrutinize state convictions — the courtrooms of the namerous fed-
eral district court judges, as compared to that of the Supreme Court, which can
hear a very limited number of cases and which employs no evidence-taking
functions in criminal cases.¢

Combined, these and other factors translated into va‘sﬂy more federal in-
volvement in state criminal cases via habeas corpus litigation.!” This expansive
collateral review of state convictions persisted for several decades. Unlike the
staying power of the due process procedural revolution, however, the adverse
reaction to expanding habeas review has produced a significant tempering of
the federal habeas process. Some of this tempering has resulted from Supreme
Court decisions restricting the use of the writ. The Court, for example, has
significantly limited the availability of the writ to press at least one common

15. See 28 U.S.C. § 2254 (2002) {goveming federal habeas relief for those in state custody).

16. Indeed, Fustice William Brennan, author of many of the more expansive habeas decisions and a
proponent of broad habeas review, viewed the district courts as surrogate Supreme Courts in habeas
cases, made responsible for compensating for the Supreme Court’s institutional consiraints in “contain-
ing state criminal proceedings within constitutionat bounds . . . .” Stone v. Powell, 428 U.S. 465, 512,
534 (1976) (Brennan, 1., dissenting). :

17. The reasons for expansive federal habeas corpus following state convictions are not commonly
agreed upon, but, briefly put, these arguments include: the general need for “a continuing mechanism™
to vindicate federal rights; the need for a mechanism by which the federal courts can have the last say
on federal issues; a concern for monitoring federal rights in state courts which at times are viewed as
unsympathetic to federal rights (particularly for reasons of bias in favor of staie interests or against
classes of individuals); the need to create additional incentive for state courts to conduct proceedings in
a2 manner consistent with established federal constitutional standards; and the need io ensure that an
innocent person does not suffer an wnconstitutional loss of Liberty. Easily accessible suggestions of
these views appear in the opinions in Stone, 428 U.S. at 480, 491 n.31; 494 n.35, 516-30.
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claim (search and seizure), and it re-expanded the circumstances under which
the right {0 press any claim can be forfeited.!® This judicial battleground is still
open territory, but the battle has also been joined on the legislative front, with
congressional enactment of restrictive amendments that substantially narrow the
time limits in which habeas claims can be asserted, hedge federal review stan-
dards and limit the defendant’s ability to bring successive petitions for relief.!?

C. Ortuer FEDERAL LAw as A NonNBINDING MODEL FOR STATE
ProcepuraL Law

Federal law has come to exert still another influence on state systems, one
that should be mentioned briefly: the role that non-constitutional federal law
(e.g., the Federal Rules of Criminal Procedure or the Federal Rules of Evi-
dence) serves as the dominant model emulated by state systems. This phenom-
ena of federal law as a model for some state law, principally procedure, is
articulated and explored by Professor Jerold Isracl.>® For a variety of reasons,
state decision makers are often heavily influenced by non-constitutional (non-
binding) federal decisions about procedure, most notably by those embodied in
the Federal Rules of Criminal Procedure. Whatever the reasons for this federal
influence, the phenomena represents still another important aspect of federal
law and its ability to influence the states to alter law. In this instance the altera-
tions of state law are done willingly, and have the effect of moving state proce-
dure toward more national similarity.

. Feperal CONSTITUTIONAL INFLUENCE ON STATE SUBSTANTIVE LAW
DermiNG CRIMES: RESTRAINTS ON STATE LEGISLATIVE ACTION

A second and wholly different arena for federal influence concerns federal
law limitations imposed upon state substantive lawmaking when it decides what
conduct is worthy of criminal sanction. In the area of the substantive criminal
law, in which state legislatures define state crimes, the Supreme Court has

18. See Wainwright v. Sykes, 433 U.S. 72 (1977) (derogating the 1960s standard of deliberate by-
pass in favor of a requirement that the prisoner show “cause and prejudice” in connection with the
failure to raise the claim appropriately); Stone v. Powell, 428 U.S. 465 (1976) (restricting the recogni-
tion of Fourth Amendment claims to only those in which the defendant was not afforded an opportunity
for a full and fair hearing in the state system). See also James A. Shellenberger & James A. Strazzella,
The Lesser Included Offense Doctrine and the Constitution: The Development of Due Process and
Double Jeopardy Remedies, 79 Marq. L. Rev. 1, 70-71 (1995).

19. See Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214
(1996) (containing a series of deletions and additions in 28 U.S.C. §§ 2244, 2253, and 2254, and adding
a chapter of special requirements dealing with death penalty cases (§§ 2261-66)). For cases and discus-
sion concerning these changes, sce, €.2., YALE KAMISAR ET AL., MODERN CRIMINAL PROCEDURE, ch. 28
& app. B. (9™ ed. 1999 & Supp. 2001).

20. See Jerold Israel, Federal Criminal Procedure as a Model for the Stares, 543 ANNALS Am.
Acap. Por. & Soc. Scr. 130 (1996). Of course, congressional drafting of an effective criminal statute
(e.g., racketeering laws) may also be emulated by state legislatures as a matter of state law.
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sometimes placed protective limitations on the states’ power to criminalize cer-
tain conduct, thereby defining constitutionally protected conduct. Usually,
these limits have been premised upon finding a limitation in the Bill of Rights.
Against assertions based wholly on the more imprecise Due Process Clause of
the Fourteenth Amendment, federal courts have been much more cautious about
placing constitutional limits on what conduct is off-limits to state legislative
criminalization.2! Nevertheless, fundamental principles of legality (e.g., vague-
ness) and proportionality (some limits on disproportionate sentencing under
cruel and unusual punishment standards) did appear in Supreme Court reports
and somewhat limited state legislative decisions.*?

An emerging third noteworthy area of federal influence on the boundaries of
the criminal justice system involves what is known as the “federalization of
criminal law” — congressional legislation making a federal crime of essentially
local conduct previously criminalized only by state law. This federal legislative
activity stems from substantive law making, the establishment of federal crimes,
and it is producing a more complicated boundary between state and federal
substantive law. Unlike the constitutionalizing of procedure, which required an
interweaving of federal law into state proceedings, federalization creates a
larger federal system which parallels the state system, with attendant conse-
quences. Unlike the previously discussed federal major influences, which were

21. The Supreme Court cases which declare certain conduct outside the states” legislative authority
are often decided by a closely divided Court and reveal the sensitive nature of the federal judicial role
in discerning the extent to which federal law limits the traditional power of a state legislature to
criminalize conduct. The instances where the Court has declared conduct protected have been por-
trayed as penerally involving a narrow range of activity protected under more explicit constitutional
provisions, rather than the Fourteenth Amendment’s Due Process Clause. See, e.g., Bowers v. Hard-
wick, 478 U.8. 186 (1986) (collecting some relevant cases, and rejecting a due process challenge while
expressing, in the majority opinion, concerns about the undermining of the Court’s authority when it
extends substantive rights under the Due Process Clause); Patterson v. New York, 432 U.8. 197 (1977)
{dealing with due process claims regarding burden of proof problems, arising from legislative redafini-
tion of traditional crime, and recognizing that states have wide leeway to define crimes, with the practi-
cal effect of affording reallocation of burdens of persuasion). Opinions involving the claim that the
Eighth Amendment’s Croel and Unusual Punishment Clause prohibits the criminalization of a particu-
iar matter are instructive in this regard. See, e.g., Robinson v. California, 370 U.S. 660 (1962}
{cringnalization of status of drzg addict prohibited); Powell v. Texas, 392 U.S. 514 (1968) (where the
Court rejected a cruel and unusval punishment claim and refused to constitutionalize an alcoholism
defense to a state charge of being found dmmk in a public place).

Though mest of these decisions act to Kmit legislative activity, in some instances the Due Process
Clause can also act as a brake on state judicial activity. For example, the declaration of “common law
crimes” (the judicial declaration of some conduet to be a crime even in the absence of a statute) still
exists elsewhere. See, e.g., Shaw v. Director of Public Prosecutions, [1962} A.C. 220 (English House
of Lords). These “common law crimes” once existed in this country; however, evolving federal due
process notions have played some role in the demise of this practice in the United States.

22. See, e.g., Solem v. Helm, 463 1.8, 277 (1983} (finding a sentence unconstitutionally dispropor-
tionate under the Eight Amendment, as applied through the Fourteenth Amendment); Papachristou v.
City of Jacksonville, 405 U.S. 156 (1972) (holding a vagrancy ordinance unconstitutionally void for
Vagueness).
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largely driven by judicial decision making, this federalization development is
driven by the national Legislative Branch’s decision-making and, to some ex-
tent, by Executive Branch initiatives. Much of the remainder of this essay
views this development through the medium of the ABA Task Force on the
Federalization of Criminal Law.?

IV. Tuz FepEraLizaTiON OF CriMINAL Law: INCREASING OVERLAP OF
FEDERAL SUBSTANTIVE LAW IN TRADITIONAL STATE AREAS

Crime breeds criminal laws. These days, it breeds more and more federal
laws. For present purposes, what is most notable about this expanding list of
federal crime is not simply the number of new federal crimes, but the type of
conduct now being subjected to federal law. A distinct and notable segment of
the federal law growth involves legislation that increasingly overlaps state
crimes,

Not all legislation federally criminalizing conduct raises the issues discussed
here. While Congress has criminalized more and more conduct generally, a
great deal of that law is not aimed at overlapping areas of essentially local
conduct traditionally left to the sole province of the states. Some of the new
legislation is, for example, linked to adding a criminal penalty for conduct ad-
verse to an exparnding amount of federal programs. This legislation generally
seeks to-protect a distinct federal interest (e.g., theft or bribery in programs
receiving federal funds). Still other congressional legislation criminalizes anti-
social conduct against a broadening array of federal personnel (e.g., assaults on
federal officials) or emefging types of interstate or international activity {e.g.,
international terrorism). However, a remarkable portion of the surge in federal
law does intrude into the sensitive realm of essentially local aetivity long sub-
ject to state criminal law (e.g., robbing a person of a vehicle).

In assessing this widening net of federal criminal legislation involving tradi-
tional state law arcas, it is important to acknowledge the forces driving the
movement and to grasp the serious implications of this development for the
health and rationality of the criminal justice system. These perceptions cannot

. 23, See AB.A. Crim. JusT. Suc., REPORT oF THE Task FORCE ON THE FEDERALIZATION OF CRIMI-
Nab Law, James A. STrRAZZELLA, REPORTER, THE FeptrALIZATION OF CRIMINAL Law (1998), hereaf-
ter cited as FEDERALIZATION oF CriMINAL Law (ABA). The report also is available at <www.abanet.
org/crimjust/fedreport.itmls>. Tue FEDERALIZATION OF CRIMINAL Law is the repott of a 16 member
bipartisan panel organized vnder the leadership of then-Section chair William W. Taylor, III. The Task
Foree was composed of persons heavily involved in the criminal justice system, and was chaired by a
former Attorney General, Edwin Meese IH. The task force identified a troubling federalization trend
and counseled against its continuaton. At the end of 1998, the task force completed the study, which
was subsequently released in early 1999, Id. The author served on that panel and, as Reporter, was the
principal anthor of the panéi’s report. Portions of this article summarize data and analysis found in that
report, and rely heavily on points made therein.




2002] Tre Duar CriviNaL JUSTICE SYSTEM 39

be fully appreciated unless the basic structure of the dual United States system
is acknowledged.

A. Tus CONSTITUTIONAL STRUCTURE AND ITs CONSEQUENCES

Seen as the power of government to protect all of its citizens from certain
serious wrongs, criminal law is one of government’s most important powers.
Viewed as the power to incarcerate or otherwise punish citizens, criminal law is
one of government’s most awesome powers, one deserving of careful use and
appropriate restraint.2* The powerful, multifaceted nature of such law is itself
an argument for its cautious and rational use. A dual system of criminal law
requires a particularly sensitive and rational use of the criminal law power,

The American criminal justice system is an unusual one. It is premised on
the notion that the states and the federal government will have their own
spheres, with the general police power left with the states, not the federal gov-
ernment. The Constitution contemplates that the federal government will have
a limited (although important) sphere of inferest to protect. As envisioned by
the Framers, the dual system deliberately affords substantial protection from an
abuse of power. The fundamental principles distributing the nation’s important
policing power — in which “preventing and dealing with crime is rouch more the
business of the States than it is of the Federal Government™5 — are still repeated
in Supreme Court opinions today. The Court has underscored that the Constitu-
tion confers upon Congress “not all governmental powers, but only discrete,
enumerated ones.”2¢ The Constitution withholds “from Congress a plenary po-
lice power that would authorize enactment of every type of legislation™’ and
leaves to the states “all those other objects which can be separately provided for

.28 The United States dual system, innovative for its time, is still unique

24, Herbert Wechsler, The Challenge of a Model Peﬁal_ Code, 65 Harv. L. Rev. 1097, 1098 (1952),
articulately captases this importdnt shield and sword nature of critinal law:

Whatever views one holds about the penal law, 1o one will question its importance in society.
This is the law on which men place their ultimate reliance for protection against all the

* deepest injuries that humhan conduct can inflict on individuals and institutions. By the same
token, penal law governs the strongest force that we permit official agencies to bring to bear ..
on individuals. Its promise as an instrument of safety is matched only by its power io de-
stroy. If penal law is weak or ineffective, basic humar: interests are in jeopardy. If it is harsh
or arbitrary in its impact, it works a gross injustice on those canght within its teils. The law
that casries such responsibilities should surely be as rational and just as law can be. Nowhere
izt the entire legal field is more at stake for the community or for the individual. .

25. Patterson, 432 U.S. at 201.

26, Printz v. United States, 521 U. S. 898, 919 (1997).

27, United States v. Lopez, 514 U.S. 549, 566 (1995) (citing U.5. Consr. art. 1, § 8).

28. THE FEDERALIST No. 14, at 102 (James Madison) (Clinton Rossiter ed., 1961), Madison reas-

sured his fellow citizens that:

The powers delegated by the proposed Constitution to the federal government, are few and
defined. Those which are to remain in the State governments, are numercus and indefinite.
The former will be exercised principally on external objecis, as war, peace, negotiation, and
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today. A great innovation envisioned in it was that “our citizens would have
two political capacities, one state and one federal, each protected from incursion
by the other” — “a legal sysiem unprecedented in form and design, establishing
two orders of government, each with its own direct relationship, its own privity,
its own set of mutual rights and obligations to the people who sustain it and are
governed by it.”??

Tt is in the nature of the United States that its laws and processes vary from
state to state. The dual system produces a system of federal and state police,
prosecutors, courts and prisons — all with somewhat different policies, account-
ability and limits. Except to the extent that the Federal Constitution is read to
command minimum rights, these systems will vary, in many instances signifi-
cantly. Judges will be selected by different entities and -be held to different
standards of accountability. The same is true of prosecutors, who will likely be
locally elected at the state level, but who are appointed at the national level and
who are accountable to those situated in the nation’s capital. Within constitu-
tional limits, procedural rights will vary between jurisdictions, reflecting differ-
ing views of fairness. Jurors will be selected from different areas, trials will be
held in different places and convicted defendants will be committed to the cus-
tody of different authorities. Sizeable differences in penalty for essentially sim-
ilar conduct will be possible. Differing police agencies (local or national), who
are, likewise, differently accountable, will be empowered to investigate citizens,
procure evidence and make arrests. At base, different legislative bodies will
decide what conduct is worthy of criminal sanction and will fix the appropriate
range of penalty. All of these reflect potentially differing values.>®

The power of prosecutors to select illegal conduct and persons for prosecu-
tion (or to refuse prosecution) is generally considered an executive function
beyond the power of judicial review; it is left to the controls of the selecting
authorities, exercising professional self-restraint and ethical norms. Where the

foreign commerce . . . . The powers reserved to the several states will extend to all the
abjects which, in the ordinary course of affairs, concern the lives, liberties, and properties of
the people; and the internal order, improvement, and prosperity of the state.

Id., No. 45, at 292-93.

29. Printz, 521 U.S. at 920 (quoting U.S. Term Limits, Tne. v. Thornton, 514 U.S. 779, 838 (1995)
(Kennedy, 1., concurring)).

30. See, e.g., Neil H. Cogen, The Rules of Everyday Life, 543 Annars Am. Acap. PoL. & Soc. Scr.
97 (1996) {arguing the rules prescribing and proscribing daily citizen conduct have become increas-
ingly federal in origin, and arguing against the wisdom of that tend in areas of local concern where
commmunity values are important). See also Philip B. Heymann, Cautionary Note on The Expanding
Role of The U.S. Attorneys’ Office, 28 Cap. U. L. Rev. 745, 747-48 (2000) (pointing out, in the context
of urhzn violence and drug dealing, that inappropriate federalization allows Iocal police and prosecutors
" to override the rightful place of state legislative decisions concerning trial rules and sentences. “In
short, a matter becomes a federal concern simply becanse local police or prosecutors think it should be
handled differently from the way their state legislatures mandated.”); John S. Baker, Ir., State Police
and the Federalization of Local Crime, 72 TempLE L. Rev. 673 (1999) (describing conseguences of
shift in power from state to federal prosecutions).
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same conduct constitutes a legislated crime against more than one sovereign
(i.e., several states, or a state and the federal government), constitutional double
jeopardy law has long been read to allow that same conduct to be prosecuted by
gither or both entities.3! The overall result is that American prosecutors have
formidable powers to select whether conduct should-be prosecuted at all and
whether it will be prosecuted as a state and/or federal crime.

B. Concress’s CrivMiNaL Law Power

The “discrete, enumerated” criminal powers conferred on Congress can be
readily stated. Only a few federal crime possibilities are expressly addressed in
the Constitution. For example, safeguarding against counterfeit currency, trea-
son, offenses against the “Laws of Nations,” and piracy and other felonies on
the high seas are mentioned.3? Even including these, Congress’s power can be
viewed as falling into just a few categories easy to state abstractly (even if the
power is much more difficult to delineate sensibly in practice, particularly with
regard to commerce.3®). To borrow Professor Louis Schwartz’s useful
categorization:

The problems of federal penal jurisdiction may be analyzed uvnder four
main headings: (1) the core of the federal government’s power to preserve
itself and carry out federal functions (therein are treason, espionage, tax and
customs violations, etc.); (2) the territorial scope within which federal legisla-
tive power is plenary (federal enclaves, American vessels on the high scas)
and where the federal penal code would be, in principle, as comprehensive as
that of an ordinary state; (3) the question of “assimilated crimes” — state-
defined offenses which Congress adopts by teference for application in fed-
eral enclaves; and (4) the gquestion of the extent to which Congress should, by
using its constitutional power (for example, over interstate commerce or the

31. Kathleen F. Brickey, Criminal Mischief- The Federalization of American Criminal Law, 46 Has-
TodGs L. 1. 1135, 1171 n.189 (1995). In practice, the U.S. Department of Justice has a self-imposed
policy limiting the circumstances in which it will prosecute the same conduct in situations where the
state has prosecuted first. Id. See gemerally Harry Liftman & Mark D. Greenberg, Dual Prosecutions:
A Model for Concurrent Federal Jurisdiction, 543 AnnaLs AM. Acap. PoL. & Soc. Sai. 72 (1996)
(discussing the Perite policy). The result is that the larger issue with dual jurisdiction is not so much
double prosecution or double punishment, but which of the potential defendants will be selected for
federal prosecution and which for state prosecution, with the disparate atfendant consequences that
accompany such selection.

32. See U.S. Consr. art, I, § 8 (allocating congressional power to “provide for the Punishment of
counterfeiting the Securities and current Coin of the United States” and to “define and punish Piracies
and Felonies committed on the high Seas, and Offenses against the Law of Nations”); U.S. ConsT, art.
I, § 3 (defining treason against the United States, granting Congress the power to declare the punish-
ment for treason, and affording certain related protections).

33. See infra note 45.
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mails), make federal crimes out of behavior that is already penalized by state
law.34 :

While the earliest federal crimes tended to protect clear federal functions,
Congress bases much of its more recent federal cririnal legislation on the Com-
merce Clause power3S which, depending on how it is interpreted, provides a
potentially wide basis for the exertion of federal criminal law involvement.
This is especially so in a modern society in which people and items are mobile
and where tangential interstate involvement with wrongful conduct is easily
contrived. In an area where it .is notoriously difficult to draw easy lines and
where arguments for an effect on interstate commerce are plentiful, the constitu-
tional boundaries of this power have been the topic of Supreme Court chal-
lenges, Court shifts and heated scholarly debate.>¢ Legislation of federal crimes
are routinely upheld on thin connections between offending conduct and sub-
stantial interstate commerce. There have, of course, been some recent notable
battles over the appropriate extent of federal Commerce Clause jurisdiction,”
and it is always possible that the Supreme Court will more restrictively read the
sweep of federal jurisdiction. However, the precise limits of the Commerce
Clause power are beyond the role of this essay. This essay proceeds on the
reality that, unless changed by a more pronounced shift in Supreme Court law,
present law will afford Congress a great legislative latitude within which it can
choose to legislate on the basis of the Cornmerce Clanse power.®

34. Lounis B. Schwartz, Reform of the Federal Criminal Laws: Issues, Tactics, and Prospects, 41
Law & Conteme, Pross. 1, 16 (1977) (footaote omitted).

35. U.S. Const. art. I, § 8 (grantiig Congress the power “to regulate Commerce with foreign Na-
tions and among the several States, and with the Indian Tribes . . 7). .

36. See, e.g., Champion v. Ames, 188 U.S. 321 (1903) (holding by a closcly divided vote that a
statute which made it a ctime to transport lottery tickets across state lines was constitufional). See
generally John S, Baker, Jr., Nationalizing Criminal Law: Does Organized Crime Make it Necessary or
Proper? 16 Rurcers L.J. 495 (1985); Kathleen F. Brickey, Crime Control and the Commerce Clause:
Life After Lopez, 46 Case W. Res. L. Rev. 801 (1996); Deborah Jones Merritt, Commerce!, 94 MicH.
L. Rev. 674 (1995); Louis H. Pollack, Philadelphia Lawyer: A Cautionary Tale, 145 U. Pa. L. Rev.
495 (1997); Tom Stacy & Kim Dayton, The Underfederalization of Crime, 6 CorneLL LL. & Pus.
Por’y 247 (1997} .

37. See, e.g., United States v. Morrison, 529 U.S. 598 (2000) (finding lack of congressional power to
enact a particular federal civil remedy for the victims of gender-motivated violence); Jones v. United
States, 529 U.S. 848 (2000) (interpreting statutory language so as to exclude arson of personal resi-
dence not otherwise used in interstate commerce); United States v. Lopez, 514 U.S. 549 (1995) (finding
constitutional weaknesses in a federal gun-free school zore Iaw).

38, The FeperatzaTion oF CRIMINAL Law report has produced a substantial response, including a
thoughtful and constructive article by George D. Brown, Constitutionalizing the F ederal Criminal Law
Debate: Morrison, Jones, and the ABA, 2001 U. Trx. L. Rev. 983 (2001). That article argues that if the
Teport were to be written today (especially in light of several notable Supreme Court cases decided after
the report), it would address more directly the constitutional debate aboui the extent of federal ¢riminal
law power. In particular, Professor Brown carefully argues that the report should have more expressly
encouraged Congress to consider the constitutionality of its federal erime legislation. Id. at 1001.
Mote widely, the article argues that ihie Task Force should have made the constitutional issue a more
central part of its report, while acknowledging that there are reasons why it might not have done so. Id.
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C. Congcress’s PresenT Use oF THE PoweER TO CRIMINALIZE

The trend to federally criminalize more conduct. Early federal crimes occu-
pied only a small number of statutory pages and numbered less than a score,
while the several thousand existing today are thought to elude an accurate
count.*® Many of these federal crimes are the products of increasing federal
programs which are then coupled with protective federal criminal laws aimed at
abuse of the programs. There is, of course, a wider debate about what socially
unacceptable conduct should be left uncriminalized (by either the federal or
state law) and instead left to other societal controls, such as moral restraints,
private social pressures, or non-criminal law. suits.*® There is also the everyday
debate about the wisdom of some particular piece of legislation, regardless of
the jurisdictional issue.

As federal programs grow, and as modern life offers a more complex variety
of human actions and transactions, it is natural enough to assume there will be
more conduct covered by federal criminal law. Nevertheless, the body of fed-
eral criminal law has grown in astounding proportions in the last part of the
twentieth century. Although Congress, in limited ways, had begun to broaden
the types of federal crime in the late nineteenth and early twentieth centuries, a
notable federal movement into matters long left to state criminal law occurred
in the 1960s and 1970s, when political concern with crime increased.*! As

at 1002-03. Speaking only for myself, I think that a 1998 report amounting to a nuanced constitutional
brief {addressed partially to Congress’s attention but in many ways sounding as though it were ad-
dressed principally to the Supreme Court) would have been beyond the charge of the Task Force and
less effective. Realistically, such an attempt would also be unlikely to have resulted in a clear consen-
sus and constitutional Iine-drawing among a broad-based and sizeable group of ABA lawyers, judges,
and legislators. Instead, the report ackriowledges the constitutional debate, identifies the argued bases
for federal jurisdiction, and proceeds, See FEpERALIZATION OF CrRIMINAL LAW (ABA), supra note 23, at
45, 47, 1 believe that whatever the consiitutional limits of federat legislative power are, certain sses of
it, within the report’s purview, are indeed unwise even if then-existing law were to treat them as consti-
tutional. Clear, collective, legal judgment about precise constitutional line-drawing is not easily arrived
at, as Supreme Court opinions, scholarly writings and legislative debates remind us. As does Professor
Brown, I take the constitutional debate about the outer reaches of federal power as being an exception-
alty important one, and as one having a crucial place in the federalization debate, even if not central io
the repoit’s task. Othets, however, have certainly lent considerable scholarly effort to that aspect of the
debate, Jd. at 47, 59.

39, FEDERALIZATION oF CriMINAL Law (ABA), supra note 23 at 9-10, 93-94 (discussing the present
number of federal crimes and the difficulty of counting the number of such federal crimes); Ronald L.
Gainer, Federal Criminal Code Reform: Past and Future, 2 Burp. Crim. L. Rev. 46, 51-54 (1998)
(discussing the number of federal crimes). For a short history of the growth of federal law, see, e.g.,
Sara Sun Beale, Too Many and Yet Too Few: New Principles to Define the Proper Limits for Federal
Criminal Jurisdiction, 46 Hastmigs L.1. 979 (1995).

40. For examples of such coneerns, see, e.g., Pamela H. Bucy, Privatizing Law Enforcement, 543
© Anmiars AM. Acap. Por. & Soc. Scr. 144 (1996); Sanford H. Kadish, The Crisis of Overcriminaliza-
tion, 374 ANNALsS AM. Acap. PoL. & Soc. Scr. 157 (1967).

4}, For histories of this early growth of federal crime, see Sara Sun Beale, Federalizing Crime:
Assessing the Ympact on the Federal Courts, 543 AnNaLs AM. Acap. PoL. & Soc. Sct. 39, 40 (1996);
FeperavIzaTioN OF CRIMINAL Law (ABA), supra note 23, at 5-6.
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documented elsewhere, “more than forty percent of all federal crimes enacted
since the Civil War have been enacted since 1970,74 and most of these were
enacted in the two decades ending the century.®® Along with the body of fed-
eral legislation, the federal presence in various segments of the federal criminal
justice system (e.g., personnel and overall expenditures) has grown at rates dis-
proportionate to the growth of the state systems, a change raising its own related
cautions. 44

As noted, the congressional attention to criminal legislation encompasses a
sizeable appetite for an increasing amount of essentially local conduct tradition-
ally prosecuted as a state crime, often violent crimes or “street crimes.” Several
ready examples illustrate the trend: carjacking (already prosecuted as robbery
by ‘the states); drive-by shooting (constituting some form of serious assault at
the state level); and murder by escaped prisoners (homicide in state law).*
This trend to federalize essentially local crime, often jurisdictionally premised
on distant or tenuous interstate ties, is an integral part of the federalization con-
cern because it carries such a broad potential sweep for nearly limitless federal
jurisdiction.*¢ The trend has caused alarm among a wide variety of federal and
state judges, scholarly observers, civil liberties groups, bipartisan observers of
the issue and (perhaps most tellingly) among state and local prosecutors and
other law enforcement participants.*’

47. See FEDRRALIZATION OF CRIMINAL Law (ABA), supra note 23, at 7.

43, The statistics and statutes noted are compiled in PEDERALIZATION OF Crovivar Law (ABA).
See id. at 7-9. These estimates were derived from a count of statutory sections charted out in the
FEDERALIZATION feport in Appendix C. J4. at 8 n.10. For reasons stated in that report, these estimates
may be low. Id. at 7 .9, 8 n.10, 92 n3.

44, See FROERALIZATION oF CriviNaL Law (ABA), supra note 23, at 13-14.

45. 18 U.S.C. § 2119 (“carjacking™) (theft of motor vehicle by force, violence or intimidation) (orig-
inally enacted Oct. 25, 1992, and twice subsequently amended); 18 U.S.C. § 36 (enacted Sept. 13,
1994) (drive-by shooting); 18 U.S5.C. § 1120 (murder by escaped prisoner)'(enacted Sept. 13, 1994).
For other examples, see FEDERALIZATION OF CRIMINAL Law (ABA), supra note 23,

46. Carjacking provides a helpful example of this tenuous tie in both congressjonal and prosecutozial
practice. At first blush, it might seem that federal carjacking jurisdiction would relate to a carjacking
that involves interstate transactions at the core of the catjack event, but this is not the case. The statute
itself broadly covers “motor vehicles that have been transported, shipped, or received in interstate or
foreign commerce,” 18 U.S.C. § 2119 (Supp. V 1999). This formulation covers cars long since manu-
factured in one state (such as Michigan) but long since registered and routinely driven in another state.
While it also might be supposed that the particular car robberies selected for federal prosecution from
among the many might typically involve interstate escapes or the robbery of a driver during interstate
travel, a review of the reported opinions suggests that this is not the typical federal carjacking SCEnArio.
At least through the limited prism provided by appellate opinions reciting the facts surrounding federal
carjacking convictions, the more typical fact pattern seems to be represented by United States v. Rowe,
92 E3d 928 (Sth Cir, 1996). There, using a handguon, the defendant carjacked a vehicle at a Los
Angeles traffic light and was quickly spotted and apprebended by Los Angeles Police Department
officers who had been phoned by the victim. The defendant was hooked on a state charge of armed
robbery of a vehicle, but thereafter the case was tumed over to federal authorities by local police
“Iblased on a review of guidelines provided by the Federal Burean of Investigation . . .” Id. at 930.

47. See FEDERALIZATION OF CRIMINAL Law (ABA), supra note 23, at 59-77 (recounting the report’s
background Kterature), Writers seudying federalization overwhelmingly reflect an uneasiness with the
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The motivations behind federalization. Identifying what factors drive the de-
velopment of any body of criminal law (including federal criminal law) can be a
subtle task, especially because many “non-legal® factors may come into play.*®
Nevertheless, there are some widely shared beliefs about the reasons behind the
current federalization trend.

The public concern with crime, and particularly violent street crime, has
translated into issues for political figures at the national level to a degree not
imaginable in the earlier part of the last century. Then, long before today’s
mobile American, and long before information about crimes around the country
was so graphically and easily available through a nationwide media, crime was
a mainly local issue and crime issues were the stuff of local political debates.
Today, violent local crime — the main crime concern of Americans ~ is an at-
tractive part of federal election debates.

Crime is an important and legitimate citizen concern. Constituents importune
government officials “to do something” about crime. Federal legislators are pot
exempt from this pressure. Whether because of a genuine belief that federaliz-
ing local crime will help make the streets safer, or because of the graphic power
of a highly publicized, vicious crime, or because of a variety of politically
charged reasons, it is politically attractive to be seen as “tough on crime.” It is
considered politically dangerous to oppose a crime measure (especially if es-
poused by a politically powerful group). This pressure is considerable. For
some, it may appear a “cost free”* vote because many of the néwly federalized
crimes are unlikely to be actually prosecuted in substantial numbers.>® In any

nature and extent of the federalization trend. Id. The National District Attorneys Association “has long
opposed the unwarranted federalization of crime in the belief that it works to the demiment of the
efficient and effective use of our law enforcement and legal resources.” Letter from William L. Mur-
phy, NDAA President, to the ABA Task Force on Federalization of Criminal Law (October 17, 1997)
(on file with asthor). Some of the criticism about inappropriate federalization comes from a variety of
persons heavily involved in the front line criminal justice system — e.g., The Chief Justice of the
United States, police executives, the National Governors Association, the ACLU Foundation Prison
Project, the National Attorneys General Association, federal judges acting through the Judicial Confer-
ence of the United States, 2 committee of the Federal Bar Association, and the Conference of [State]
Chief Justices — and is reiterated at various points in FepERALIZATION OF CriMmAL Law {ABA),
supra note 23.

48. See, e.g., Sara Sun Beale, What's Law Got to Do With It? The Polifical, Social, Psychological
and Other Non-Legal Factors Influencing the Development of (Federal) Criminal Law, I Burr. Crim.
L. Rev. 23 (1997).

49, See, e.g., John B. Oakley, The Myth of Cost-free Jurisdictional Allocation, 543 ANNALS AM.
Acap. PoL. & Soc. Sci. 52 (1996) (arguing that criminalization does have serious costs that often go
unconsidered}. .

50. A congressional assumption that newly enacted federal crimes will or will not be prosecuted in
significant numbers fs not always warranted. With passage of a statute, investigative powers pass to
governmental agencies and the power to decide on prosecution passes io the Executive Branch prosecu-
tors, The amount of prosecution for particular crimes may change without open political debate when a
future Executive Branch adninistratively decides thai some area of criminal activity now covered by
federal statute should be given an enhanced priority. While many of the newly federalized crimes have
been prosecuted in relatively low numbers (see FEDERALIZATION OF CRIMINAL Law (ABA), supra note



46 Natr'L ITaLian AMERICAN BAR ASS'N JOURNAL [Vol. 10:29

event, the temptation to add to the federal list of crimes overlapping traditional
state crimes appears to be great.>!

The question about the exact situations in which Congress should best exer-
cise its criminal law power is a matter of considerable difficulty, no matter what
general views about criminal law one holds. The overwhelming view of schol-
ars, however, is that Congress has now gone dangerously too far. The present
criminal code has grown largely by piecemeal accretions in response o particu-
lar bursts of concerns, prompting many to argue that what is needed is a cohe-
sive federal recodification with a principled, unifying jurisdictional approach.
Such a project confronts considerable political hurdles, only some of which are
jurisdictional in nature.3 As to jurisdictional premises, once the asserted juris-
dictional premise for federally legislating moves beyond the protection of gov-
ernmental programs and site-related jurisdiction and once it enters the realm of
the Commerce Clause and the appropriate exercise of that power, the disparity
of views becomes apparent.

A few, for example, argue that the Commerce Clause power is appropriately
exercised whenever the trapsaction involves any interstate commerce (with
widely differing views on how central to the transaction must be that com-
merce). Others argue the power is wisely used whepever Congress perceives
that the states cannot (perhaps because.of resources, expertise, or the complex-
ity or multiplicity of jurisdictions involved) or will not (perhaps because of
intrastate political pressures or corruption) adequately handle the targeted activ-
ity. This is a serious and substantial debate, capable of subtle and differing
answers along the continuum. But whatever views are held on this continuum,
the present trend to federalize essentialty local activity is not being truly driven
by most of these arguments for exercise of federal jurisdiction. Tnstead, the
trend appears to be propelled by the political popularity of anti-crime measures,
or simply because the criminal conduct is considered serious, coupled with a
concern for any possible interstate commerce tie, however tenuous. Signifi-
cantly, in many recent expansions of federal jurisdiction the “question of
whether the states are doing an adequate job in this particular area was never
seriously asked,” the Chief Justice of the United States has observed.”® In fact,

23, at 19-24), history shows that priorities shift, catapulfing a low numuber of federal prosecutions for a
particular crime into significantly higher frequency. This was true, for example, of the federal racke-
teering, drug, and mail/wire (phone) frand statutes when first enacted, although these statutes are now
broadly interpreted and heavily used. Id. at 21-23.

51. See id. at 2, 12, 14-16 (discussing some of these forces). .

52. See, e.g., Louis B. Schwartz, Reform of the Federal Criminal Laws: Issues, Tactics and Pros-
pects, 41 Law & Conreme. Pross. 1 (1977) (desciibing the work of the governmentally-established
National Commission of Reform of Federal Criminal Laws and an attempt to recodify federal criminal
taw); Robert H. Joost, Federal Criminal Law Reform: Is It Possible?, 1 Burr. CriM. L. Rev. 195
(1997). ‘

53, William H. Relmquist, Address to the American Law Institate (May, 1998), in REMARKS AND
ADDRESSES AT THE 75TH ANNUAL AMERICAN Law INstrruTE MEETING (ALI), at 18.
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the disadvantages to the nation’s total criminal justice system are seldom dis-
cussed. In the piecemeal reaction to federalization proposals, then, the serious,
detrimental (and not always obvious) undermining of the criminal justice sys-
tem is going unnoticed, ignored or under-appreciated.

D. Tue CONSEQUENCES OF FEDERALIZATION FOR THE DUAL SYSTEM OF
CRrIMINAL JUSTICE

What is it in the federalization trend that sets off serious and widespread
alarm from a broad spectrum of those interested in criminal justice, including
those on criminal justice’s front lines? What are the implications of this trend
for the courntry and for the generations that will inherit such a criminal justice
system? '

The Report of the ABA Task Force on Federalization collects and analyzes
the adverse effects of inappropriate federalization. Before doing so, however,
the panel tried to discern whether the federalization of local crime is likely to
have any appreciable effect on the type of street crime that concerns most
Americans. The panel concluded that federalization is not likely to have even
that supposed beneficial effect.* In this view, federalization does not help, but
its adverse effects do hurt important values. On the other hand, inappropriate
federalization: generally undermines the state-federal fabric and disrupts the
important constitutional balance of federal and state systems; can have a detri-
mental impact on the state courts, state prosccutors and state investigating
agents who bear the overwhelming share of responsibility for criminal law en-
forcement; has the potential to telegate the less glamorous prosecutions to the

54. FepERALTZATION OF CRivMmAL Law (ABA), supra note 23, at 18. Based on the latest available
data, the report conclieded that “Increased federalization is rarely, if ever, likely to have any appreciable
effect on the catégodes of viclent crime that most concern Ameéricans, because in practice federal law
enforcement can only reach a small percent of such activity.” Jd. The best available data on new cases
consisted of statistics from the Administrative Office of U. 3. Courts on the number of cases filed in
federal courts. (For a discussion of the Task Force’s statistical use, see id. at Appendix B, Section 2.).
Extensive Task Force efforts to get statistics directly from the Department of Justice had been unavail-
ing. It might be pointed out that, subsequent to the report, DOT attorneys noted to the Task Force that
for two of the crimes discussed (domestic violence and odomeier tampering) prosecutions had been
initiated but did not appear in the report’s Administrative Office statistics, and therefore did not appear
in the report’s sampling. These additional pumbers are small, however, and have no effect on the Task
Force's conclusion tha the federal system can reach only a small percentage of such conduct and o are
likely to have only a limited impact.

With regard to the Task Force’s reference to prosecutions under 18 11.5.C. § 2261 (inteistate domes-
tic violence), the additional data forwarded by the DOJ subsequent to the report counted seventeen (17)
indictments for this statte. (4-1-99 graph provided to Task Force reporter.) (It is wnclear from he
provided data whether the DOY statistics tefer to indictments filed in Fiscal 1997 or Calendar 1997; the
AOUSC figures refer to Fiscal 1997.) The DOJ numbess for odometet prosecutions, also submitted
subsequent to the report, incladed ten (10) prosecutions (as measured by sentences imposed in Calendar
1997) for 18 U.S.C. § 1984, one of the odometer statutes used in the report (which relied on Fiscal
1997 figures). (Information provided 1-94-99 o Task Force reporter by DOJ Office of Consumer
Litigation.)
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state system, undermine citizen perception, dissipate citizen power and diminish
citizen confidence in both state and local law enforcement mechanisms; creates
an unhealthy concentration of policing power at the federal level; can cause an
adverse impact on the federal judicial system; creates inappropriately disparate
results for similarly situated defendants, depending on whether their essentially
similar conduct is selected for federal or state prosecution; increases unreview-
able federal prosecutorial discretion; contributes to costly and unneeded conse-
quences for the federal prison system; accumulates a large body of law that
requires continually increasing and unprofitable congressional attention in mon-
itoring federal criminal statutes and agencies; and it diverts congressional atten-
tion from a needed focus on that criminal activity which, in practice, only
federal prosecutions can address. Overall, inappropriate federalization repre-
sents an unwise allocation of scarce resources needed to meet the genuine issues
of crime. The ABA panel thus viewed the inappropriate federalization trend as
misguided, ineffectual, and one with serious adverse consequences too fre-
quently overlooked by a Congress that is pressured to enact more crimes.>

As this listing reflects, part of the adverse response to federalization is a
reaction that is structural in nature, underscoring the governmental makeup of
the United States. This reaction views federalization as shifting and challenging
the fundamental constitutional placement of general policing power that has
historically resided at the state Ievel. This shift, in turn, raises a number of
related sub-concerns about the state criminal justice system and the way in
- which citizens rely upon it. One such sub-concern is federalization’s denigrat-

ing impact on all the components of the state systems (including police and
_prosecutors). As high-visibility cases increasingly gravitate to federal prosecu-

tion, that shift denigrates the very systems that bear (and will continue to bear)
" the bulk of criminal law enforcement responsibility. In some cases, local au-

thorities work cooperatively to decide whether a case will be pursued federally

or by the state, but this cooperative attitude varies from place to place and time

to time. Another sub-concem is a diluting confusion of responsibility in the

eyes of citizens about which agencies are truly accountable for dealing with
. crime — a shift from state locales to the seat of national government altering the
electorate’s ability to make community decisions based on varying state values,
about what should be criminalized, and about what rights, procedures and sen-
tencing consequences should attach to criminal conduct.

Still another identified concern is that inappropriate federalization amalga-
mates a general federal police power, controlled at the national level, with its
power to investigate, garner information, and interact with citizens’ privacy and
protected rights. The formulation of a general national police has been histori-
cally worrisome to the mation, which has instead preferred to see the general

55. Id. at 3, 26-43, 49-50.
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policing power housed in local police agencies held responsible by state de-
vices. Still another portion of this list — often emphasized by the federal judici-
ary — focuses on adverse consequences for the federal court sysiem, as more
common-law-type crimes edge onto federal court dockets, disadvantage civil
case litigants, compete with the distinctly federal -interest crime cases and
change the nature of the federal judiciary and its related components — all to the
detriment of the nation.

Yet other portions of the adverse consequences relate to Congress and the
_ impact this phenomenon will have on federal resources, especially in light of
the growing body of street crime law that will breed constant legislative super-
" vision and amendment, and the diversion of limited federal resources from the
- distinctly federal crimes (e.g., certain types of terrorism) that only the federal
government can adequately address. To be sure, federal criminal law has a
valuable and critical role to play in the criminal justice system. The federal
power, however, needs to be legislated cautiously and the consequences it en-
senders need to be carefully considered in the context of the American dual
system. Federal law is vitally needed to protect distinctly federal interests, in-
cluding protection in interpational criminal matters and in some activity where
the core of the criminal conduct is truly interstate.5® Recent events underscore
this notion. The limited resources of the federal government are most wisely
used when they are focused on distinct federal interests. To do otherwise un-
dermines a delicate, balanced dual system, deprives the system of sensibility
and converts it into a system of redundant penalties and confusingly disparate
treatment of those who commit essentially the same indistinguishable wrong.

A particularly important adverse impact of inappropriate federalization is the
fact that it accentuates the disparate treatment of citizens who engage in essen-
tially the same conduct. For a variety of reasons, most of the newly federalized
crimes will, as a practical matter, go unprosecuted in federal court and be left to
the state systems. In a system of overlapping jurisdiction with unrealistic dis-
tinctions, different defendants will be selected for federal prosecution (with its
differing consequences, including the likelihood of much more severe sentenc-
ing), while most are left to the state system and its consequences. However
much federal prosecutors apply their high integrity to the selection of some
defendants, not even public guidelines concerning the particular nature of se-
Jecting defendants for federal prosecution need be announced. Obviously, some
particular defendants may present tempting targets for more severe punishment,
and there is an equally result-oriented public apathy toward such defendants.
There are those who argue articulately that wise use of the federal prosecution
power is all that is needed to keep overlapping federal-state crimes in perspec-

56. See, e.g., Ellen S. Podgor, Globalization and the Federal Prosecution of White Collar Crime, 34
An. Crim. L. Rev. 325 (1997).
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tive.57 While this general Executive Branch self-restraint may mitigate some of
the present impact of inappropriate federalization, at the same time, this grow-
ing reliance on restraint by individuals lacks the assurances that are generally
present in legal principles of restraint historically thought necessary for a com-
fortable application of the awesome power of criminal law.

V. A DuaL SysTEM OF LARGELY OVERLAPPING CriMiNaL Law?

It is becoming increasingly difficult to articulate to a layperson why certain,
basically indistinguishable, conduct is prosecuted as a federal crime in one case
and as a state crime in another. The criminal justice system necessarily contains
2 substantial amount of discretion. This.is notably true with respect to the dual
criminal justice system and selection for federal or state prosecution.’® An ac-
cumulating amount of unprincipled federal-state overlap accentuates this aspect
of the criminal justice system and stretches tolerance for otherwise necessary
discretion. While “some disparity between consequences inevitably results
from the dual system and may be tolerated if carefully considered, principled,
and limited in amount,” it is also true that “an expansive amount of unprincipled
overlap in which very large amounts of conduct are susceptible to selection for
prosccution as either federal or state ctime is intolerable.”®

In light of basic ideas of legality, it is difficult to reasonably imagine a state
in which all criminal conduct would be, by law, expressly subjected to two sets
of widely differing consequences, and in which the decision about which set of

57. See, e.g., Jamie S. Gorelick & Harry Liftman, Prosecutorial Discretion and the Federalization
Debate, 46 Hasrmas 1.J. 967 (1995); Rende M. Landers, Prosecutorial Limits on Overlupping Fed:
eral and State Jurisdiction, 543 AxnaLs Am. Acap. PoL. & Soc. So 64 (1996); Hairy Liftmian &
Mark D. Greenberg, Dual Prosecutions: A Model for Concurrent Federal Jurisdiction, 543 Arnals
Am. Acap. PoL. & Soc. Scr. 72 (1996). For other discussions of prosecutorial discretion as it generally
relaies to the federalization debate, see FEDERALIZATION OF CrivmaL Law (ABA), supra note 23, at
34-35; Michael A. Simmons, Prosecutorial Discretion and Prosecutorial Guidelines: A Case Study in
Controlling Federalization, 75 N.Y.U. L. Rev. 893 (2000} (argning that “so long as Congress is unable
to resist crealing new federal crimes, the key to controlling federalization is the respoasible exercise of
prosecutorial discretion” and exploring the use of guidelines to accomplish this goal); G. Robert
Blakey, Federal Criminal Law: The Need, Not for Revised Constitutional Theory or New Congres-
sional Statutes, but the Exercise of Responsible Prosecutive Discrefion, 46 Hastmvos L.J. 1175 {1995%;
Daniel C. Richman, The Changing Boundaries Between Federal and Local Law Enforcement, in 2
CriviNaL JusTice 2000: BounparY CHANGES IN CriviNaL JusTICE ORGANIZATIONS 81, 82 (Charles
M. Friel, ed., 2000}, gvailable at dlttp://wWw.ojp.usdoj.gov/nij.’cn’minal _justice2000/vol2_2000.hunl>
(ast accessed Mar. 20, 2002) (noting that there are political and institutional limitations on federal
powers, and taking the position that the “relatively small size of the Federal enforcement apparatus
appears io reflect Congress’s belief that the precise boundaries of responsibility should be set not
through substantive Federal legislation but through explicit ot tacit negotiation among enforcement
agencies.”). .

58. For discussions of prosecutorial discretion, sec, €-g., Steven D. Clymer, Unequal Justice: The
Federalization of Criminal Law, 70 3. CaL. L. Rev. 643 (1997); James Vorenberg, Decent Restraint of
Prosecutorial Power, 94 Harv. L. REv. 1521 (1981).

59. FeDERAITZATION OF CRIMINAL Law (ABA), supra note 23, at 32,
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consequences applied was reposed in essentially unreviewable decision making.
The bipartisan ABA panel reached the conclusion that the increasing inappro-
priate federalization “is moving the nation rapidly toward two broadly overlap-
ping, parallel, and essentially redundant sets of criminal prohibitions, each filled
with differing consequences for the same conduct” and concluded that “stuch a
system has little to commend it and much to condemmn it.”¢0

The principles of federalism and practical realities provide no justification for
the duplication inherent in two criminal justice systers if they perform basi-
caily the same function in the same kinds of cases. There are no persuasive
reasons why both federal and state police agencies should be authorized to in-
vestigate the same kinds of offenses, federal and state prosecutors should be
directed to prosecute the same kinds of offenses, and federal and state judges
should be empowered to try essentially the same kind of criminal conduct.
When the consequences of these parallel Jegal systems can be so different, in-
creases in the scope of federal criminal law and the areas of concurrent jurisdic-
rion over local crime make it increasingly difficult, if not impossible, to treat
equally all persons who engaged in the same conduct and these increases multi-
ply the difficulty of adequately regulating the discretion of federal prosecutors.
Moreover, it makes little sense to invest scarce resources indiscriminately in a
separate system of slender federal prosecutions rather than investing those re-
sources in already existing state systems which bear the major burden in investi-
gating and prosecuting crime.®!

Wide discretion is accorded federal and state prosecutors: Under present
views of the Commerce Clause, the judiciary has also accorded wide latifude to
legislative judgments about interstate activity ‘as a basis for federal crime legis-
lation, although recent Supreme Court cases have again brought the constitu-
tional questions to the fore. Nevertheless, despite judicial expressions of
concern, absent some more clear and dramatic legal change, the power to in-
crease federal crimes in state areas will still be left in large part to Congress and
to the invocation of its laws by federal prosecutors. It is possible, of course,
that the Supreme Court will someday again impose a much more restrictive
view of the legislative Commerce Clause power, whether because of an uncon-
scious desire to protect the federal courts’ distinct nature, or for more theoreti-
cal reasons. In any event, limiting excessive federalization of local crimes is a
matter which, in the first instance, involves congiessional judgment and wis-
dom. The wise use of power is not always at its outer Himits.

The nation confronts a fundamentally important’ choice in deciding how
much criminal conduct will be subjected to overlapping state and federal juris-
diction. Whatever the pressures on Congress, the hope remains that the long

60. Id. at 35.
61. Id. at 55-56.
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term damage done to the nation’s dual government system, and to its delicate
dual criminal justice system, will be apparent enough to cause careful federal
criminalization of only that crime which involves a distinct federal interest.

VI. CoONCLUSION

The due process revolution imposing federal criminal principles on state pro-
cedure was couri-driven and thought to be constitutionally required, as are the
constitutional limits on what conduct the states can criminalize. It is clear that
the infusion of this federal law has made the nation’s criminal procedure more
uniform ameng components of the dual criminal justice system. To a lesser
degree, this is also true of the substantive federal constitutional limits imposed
on the state systems.

On the other hand, the federalization of essentially local conduct {which for
good reason has traditionally been left to the states) is legislatively inspired and
anything but constitutionally required. No one realistically believes that the
federal government will or should take over the bulk of prosccuting criminal
conduct in this country. In this posture, the accumulating federalization of focal
crime has led to a greater disparity of unreviewable treatment for an increasing
amount of similar criminal conduct. At the beginning of our new century, the
future of this federalization trend is unclear, but its outcome is important. Rea-
soned control of the federalization trend is a matter that requires the careful,
sustained attention of the national Legislature. If the trend continues, despite
the commonly felt need for careful re-evaluation, it will erode important values
and unwisely blur the fundamental and prized boundaries of state and federal
criminal justice.
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“Poison-pen letters” are letters “written with malice, spite and usually anony-
mously.”1,2 The French refer to writers of poison-pen letters as “corbeaux” or
“crows.”3+ The effects of these letters, “can range from local embarassment
... to the calculated destruction of their target’s happiness.”>

Anonymous letters can have devastating effects, personally and profession-
ally. In 1996, Chief of Naval Operations Admiral Mike Boorda comuaitted sui-
cide three days after an unsigned letter attacking him appeared in the Navy
Times. Tn 1998, a few days after then-President Clinton nominated Richard C.
Holbrooke to be U.S. envoy to the United Nations, the State Department re-
ceived an anonymous poison-pen letter alleging that Holbrooke may have vio-
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2. “At best, poison-pen letters contain entertaining tnformation about the eviis that others have pur-
portedly dope; at worst, the contents are vicarious, malignant and upsubstantiated accusations.” Af
hitp:#/202.184.94.19/bin/main exef=archtoc&state=019914.9.251 (last visited Dec. 04, 2001), summa-
rizing No fo Poison Pens, New Straits Times Press (Malaysia), Aug. 6, 2000.

3. Philip Jacobson, Tales of the Carvion Crows, Times {London), Oct. 28, 1989, at 36.

4. “During the Nazi occupation, the corbeaux had a field day, bombarding the Gestapo with accusa-
tions against peighbours, workmates, sometimes friends and relatives, that often amounted to a death
sentence. When, the Germans were driven out of France, bulging. sacks of mail signed by ‘on bon
Franais® or ‘une vrai patriote’ [sicl were left unopened . . . [The] phenomenon has been described by
one French historian as “this cancer of the soul.”” Philip Jacobson, Poison pen letters still shame
France, Sunday Telegraph, Sept. 21, 1997, at 33.

5. Jacobson, supra note 3. :

6. Afier Boorda's Death, Officer Apologizes for Written Attack, CHATTANOOGA Tives, May 29,
1996, at A8. (“Aides to Boorda reported that while po one fully understood why Boorda killed himself,
he was wounded by the anonymous attack in the Navy Weekly, which was not connected with the
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lated Tederal ethics laws.” Holbrooke’s nomination to be U.N. Ambassador
was held-up for 14 months in the Senate.8?

Poison-pen letiers exist in the academic world as well, and some such cases
become newsworthy, either because of the involvement of high profile person-
alities or because of their compelling fact patterns.

In 1997, Bernard Morichere, an Inspector General of National Education in
France and one of the country’s most influential educationalists, was accused of
sending a junior female colleague a series of bizarre, anonymous postcards in-
tended to drive her out of her job.1?

Then there is the five-year saga involving a research dispute at the University
of Toronto. In 2000, Professor Gideon Koren and Dr. Sergio Grinsiein were
discovered to have written a series of poison-pen letters to physician colleagues
at Toronto’s Hospital for Sick Children.!! Reportedly, Dr. Koren and Dr.
Nancy Olivieri, one of the targets, had had a falling out in May 1996, while
conducting research on an experimental drug for the Canadian drugmaker,
Apotex. Dr. Olivieri announced that the drug caused serious side effects, a
position Dr. Koreén did not suppoit.t?

7. Philip Shenon, The U.N. Nominee Is Put on Hold, N.Y. Tuvss, Sept. 20, 1998, (Week in Review
Desk, at 2.

8. Sara Pritz, Rooting out Waste, Fraud, Makes her Work Unpopular, S7. PETERSBURG TmMES, June
12, 2000, at 3A.

9. A State Department official adrmtted that nothing fundamental had been raised in the Holbrooke
case, brily minor issues and conflicting rules interpretations. Hofbrooke paid a $3,000 civil fine for
violating federal lobbying Iaws for allegedly contacting a State Deparément official sooner than alfowed
by law after he left the government in 1996, No criminal violations were uncavered. See Justice Wants
U.N. Nowminee Holbrooke to Pay Civil Fine, STar TRiBUNE, Jan, 22, 1999, at 22A; And Winston Lord,
Assistant Secretary of State for East Asia and Pacific Affairs from 1993 to 1997, asked Holbrooke, who
was 4 State Depaitment consuitant dnd special government employee, to set up a meeting with Asian
officials. Lord insisted that Holbrooke behaved properly in contacting Ambassador James Laney in
South Korea, and stated, *“Of course he contacted [U.S.] Ambassador Laney. Tt would have been ridicu-
lous if he hadn’t . We never discussed business, only U.S. policy in As1a and Europe.” Nomtinee for
U.N. Ambassador Faces Fine for Contacting a Former Colleague; Justice Deparmment Savs Tt'’s a
Conflict of Interest, St. Louis PosT-DiseaTch, Jan. 22, 1999, at A7.

10. Jacobson, supra pote 4, The cards reportedly were sent over a period of three years, and in-
cluded images of an ostrich with its head in the ground, a frog dreaming of twming isto an oX, can-cant
dancers revealing all, and a row of bare male bottoms. The written messages included “You are lousy
at your job,” “You will never get promoted,” and “You might as well pack it in.” The recipient of the
messages, Jeannine Guigue, reported that thesc anonymous communications plunged her into profes-
sional and personal despair.

11. Sharon Lem, 2% Pgison Pen Letier to Doc, ToronTO SUN, Jan. 6, 2001, at News 2.

12. Dr. Gideon was chief of the pharmacology division at Toronto’s Hospital for Sick Children and
deputy director of clinica} pharmacology at the university, as well as head of the population health
sciences program, Oliveri and three colleagues who defended her in her fight against the drug company
— Drs. Helen Chan, Peter Durie and Brenda Galie — were the targets of the letters, which called Chan
and Gellie “unethical” arid Durie a “foul air baloon.”” A hospital investigator concluded that Koren was
the culprit by comparing the use of language in the letters to articles Koren had written, Koren initially
denied authorship of the letters, which referred to his colleagues as “pigs.” He finally confessed in 1999
after DNA evidence {obtained froin a stamp on one of the letters) linked him to the comrespondence.
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Closer to home is the case of Wasson v. Sonoma County.'> Sylvia Wasson, a
tenured professor of modemn and classical langnages at Santa Rosa Junior Col-
lege, went to court seeking legal redress for administrative retaliation against
anonymous written astacks on the college’s president, attacks she denied mak-
ing. The court ruled that the college did violate the First Amendment by pun-
ishing her for speech she did not make.!4

In 1996, we learned of the plight of two medical school faculty members who
were subjected to institutional investigations of allegations made anonymously
in letters received by their Deans’ offices. We were surprised and concerned to
learn that anonymous accusations leveled against academics would trigger in-
vestigations of the targets, investigations at best disruptive of careers. In order
to learn whether the receipt of anonymous correspondence disparaging faculty
was a rare occurrence. and whether an ensuing investigation was atypical, we
surveyed separately the deans of all medical colleges belonging to the American
Association of Medical Colleges (“AAMC”)' and the deans of all law schools

Koren was initially suspended with pay on December 22, 1999, and without pay from April 1, 2000
until June 1, 2000. Koren lost several prestigions appointments, resulting in the loss of research funds.
He was also ordered to reimburse his employers for their investigative costs. See Sharon Lem, Poison-
pen Doc Faces Dismissal—January Hearing will Determine Physician’s Fate, ToroN1o SUN, Dec. 22,
1999, at News 5: Armstrong, New Charges Launched in “Hate E-mail” Scandal: Colleagues Called
“Unethical, Pigs,” OrTawa Crrizen, Jan, 5, 2000, at AS; Nicolaas van Rijn, MD Suspended Withow-
Pay forPoison-Pen Letters, ToroNTO STAR, Apr. 15, 2000, at News; Punish Doctor Again, Colleagues
Demand New Dase of Drug Dispute, Toronto STAaR, May 23,2001, at News.

13, Wasson v. Sonoma County Junior Coll., 203 F.3d 659 (9™ Cir. 2000).

14. From August 1995 to October 1996 a series of anonymous letters accused Robert F. Agrella, the
college president, of misconduct (incleding racism, adultery and anti-Semitism). Wasson, one of three
vocal critics on campus, was identified as one of the suspects. An investigator retained by the college
concluded that Wasson wrote the letters based on a comparison of handwriting and prose style. On
January 14, 1997, the Governing Board of the.Sonoma County Junior Colfege District issued a Notice
of Decision to Dismiss Wasson, who was placed on paid leave pending administrative appeal of her
termination. On March 24, 1997, after an outcry on campus, the Board withdrew without prejudice the
Notice of Decision to Dismiss. When the Board could have terminated Wasson at any time until
October 28, 2000 simply by reinstating the Notice, Wasson brought suit alleging that her free speech
rights were violated because the Dxstrict falsely imputed to her the anonymous letters critical of the
college president. The U.S. Court of Appeals for the 9 Circuit held “there can be no First Amendment
claim when an employee is falsely accused of making statements uttered by someone else.” See Alison
Schneider, Court Rejects First Amendment Claim of Professor Fired Over Anonymous Letters, CHRON.
Hicper Epuc., Mar.10, 2000, (Faculty), at A20; Robert O’Neil, Free Speech in Academe: 2 victories
and a sethack, CuroN. Hicrer Epuc., May 19, 2000, (Opinion and Arts) at ABS.

. 15. Paola, Malik & Walker, Poison Pen Letters, Due Process, and Medical Schools’ Policies foward
Anonymous Correspondence That Disparages Medical School Faculty, 73 Acap. Mep. 534 (1998).
Eighty-three percent of these deans responded,.and we found that fiffy-six percent of respondents had,
during their tenure, been in receipt of anonymons correspondence disparaging current or prospective
faculty. Furthermore, we found that twenty-four percent of responding medical school deans reported
that they either had or would categoricaily discard such Jetters, based solely on the anonymily of the
anthor(s). Seventy-six percent reported that they either did not or would not categorically discard such
letters.
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belonging to the Association of American Law Schools (“AALS™). This paper
reports the results of our survey of law school deans.

METHODS

Stupy PopuLATION

Of the 162 law schools belonging to the Association of American Law
Schools (“AALS”) as of April 1998, the study group consisted of the deans of
those 160 schools whose addresses were accessible through the AALS website

{(www.aals.org).

Survey METHODS

A questionnaire was created and two mailings were conducted, the first on
April 6, 1998, and the second on June 6, 1998. Because responses were confi-
dential, both the first and second mailings were sent to all 160 AALS deans.
Both mailings consisted of a cover letter, the survey, and a self-addressed return
envelope. The cover letter for the second mailing asked those institutions that
had already completed and returned a survey to disregard the second mailing.

SURVEY QUES'fIONNAIRE
(See Survey, infra)

RESULTS

The deans returned 122 of the 160 surveys mailed (76%).'¢ Of those re-
sponding, thirty-nine (32%)7 reported that their institutions had received anon-

16. One institution refused on principle fo participate in a confidential survey. When later invited to
participate nenanonymously, they did not respond.

17. Having previcusly studied American medical colleges, see Paola, supra note 15, we were not
sarprised to leam that American law schools so frequently receive anonymous disparaging correspon-
dence. Nonetheless, the thirty-two percent figure is statistically significantly lower than the fifty-six
percent reported by medical school deans. While we did not inquire into the length of tenure of re-
sponding deans in either of our studies, we do not believe this difference is explainable on the basis of
differences in length of tenure. We say this because, to the best of our knowledge, the average tenure
of American medical school deans is about 3 ' years. See Samuel Hellman, Tales of the Unnatural:
Return From the Dean (d), 280 Jama 1657 (1998). The comparable figure for law school deans is
between 5 and 7 vears. See 1993-94 Annual Report of the Consultant on Legal Education (o the
Awmerican Bar Association (American Bar Association), To the extent that anonymous disparaging
cotrespondence is authored by colleagues, perhaps the difference reflects a greater understanding on the
part of lawyers of the credibility problems inherent in anonymity. To the extent that such letters are
penned by dissatisfied “customers,” the difference might reflect a lesser tendency on the part of legal
clients to express themselves in this way than medical patients. Thus, legal clicnts might be intrinsi-
cally less likely than medical patients to write such anonymous letiers; alternatively, academic physi-
cians might see a greater volume of patients than academic lawyers see clients. Perhaps law faculty
members are viewed as more formidable targets and more likely to seck retribution.
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ymous letters disparaging current or prospective faculty during that dean’s
tenure. Seven (18%) of these deans reported that they had, based solely on the
anonymity of the author, discarded such letters; thirty-two (82%) reported that
they had not categorically discarded such poison-pen jetters.

Eighty-two (67%) of the responding deans reported that their institutions had
not received anonymous letters disparaging cirrent or prospective faculty dur-
ing that dean’s tenure. Ten (12%) of these deans reported that they would,
based solely on the anonymity of the author, discard such letters; sixty-nine
(84%) reported that they would not categorically discard such poison pen
letters.

None of the responding deans returned or reported the existence of a written
institutional policy addressing anonymous correspondence disparaging faculty
or prospective faculty.

DISCUSSION

We believe that AALS law schools can be divided into two groups based on
their responses to anonymous letters disparaging faculty: those that cither dis-
card or would discard such correspondence based solely on the anonymity of
the author (the “categorical discarders™), and all other schools (the “non-cate-
gorical discarders”). The latter would include those sequestering, investigating,
or placing poison-pen letters into the faculty member’s file, and those basing a
handling decision on any factor other than the autbor’s anonymity.

While some might argue that schools categorically sequestering such corre-
spondence should be grouped with the categorical discarders, we disagree. It is
hard to imagine retaining such correspondence without foreseeing its possible
use against the target at a later date; and even where such correspondence is
sequestered without any such purpose, there remains the possibility that it could
be discovered and used against the target faculty member by a third party.
From the standpoint of the target faculty member, sequestering the anonymous
disparaging correspondence is simply not as benign as destroying it.

We found that 17 of 122 responding deans (14%) reported that they either
had (7) or would (10) categorically discard anonymous disparaging correspon-
dence. The remaining 101 respendents (83%) either had not (32) or would not
(69) categorically discard such correspondence.!8

In formulating and evaluating policies regarding the handling of anonymous
disparaging correspondence, it is important to keep in mind that while some
anonymous accusers are bona fide “anonymous whistle-blowers,”* some are

18. Four of the respondents did not answer the relevant survey questions.

19. Ancnymeous whistleblowers are “employee[s] who [anonymousty] report illegal or wrongful ac-
tivities of [their] employer or fellow employees.” Brack’s Law Dicrionary 1101 (abridged 6" ed.
1991},
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more properly labeled “‘poison-pens.”?® Anonymity encourages commumnica-
tion, but does so indiscriminately: while it may encourage honest communica-
tion, it may also encourage dishonest comununication. Stated otherwise,
“ Anonymity may induce communicative activity, but for any given communica-
tion, anonymify is also likely to reduce its value to the recipient.”?t In contrast,
nonanonymity or identifiability may discourage or chill communication but en-
courages reliability. In other words, nonanonymity may reduce commuuicative
activity, but for any given communication, nonanonymity is also likely to in-
crease its value to the recipient. Thus, policies designed to facilitate anonymous
whistle-blowing encourage the submission of poison-pen letters, while policies
designed to minimize the submission of poison-pen letters might burden anony-
mous whistle-blowing. :

Fundamentally, deciding whether or not to categorically discard is a decision
about how best to trade-off between communication and reliability, and m-
volves taking into consideration the interests of the target the anonymous ac-
cuser, the victim of the target’s alleged wrongdoing, and the institution. We
argtie here in favor of an institutional policy of categorically discarding anony-
mous disparaging cotrespondence. -

WHY CATEGORICALLY DISCARD?

One might argue that the majority approach (to not catégorically discard)
adequately protects the interests of the target faculty member. For example, at
state law schools the Due Process Clause of the Fourteenth Amendment Woulql
require, among other safeguards, that the target faculty member be afforded an
“opportunity to confront and cross-examine adverse witnesses,”2?* were a hear-
ing to be held. Likewise, principles of fundamental justice or fairness (if not
institutional policy and procedure) would presumably require the same at pri-
vate taw schools. Indeed, two responding law deans specifically mentioned that
anonymous correspondence would not be used as evidence at any ensuing hear-
ing. Provided adequate safeguards ate built into the investigative process,
faculty members falsely accused should be exonerated.

Even putting aside imperfect procedural justice concerns, we find this argu-
ment to be unconvincing. First and foremost, it fundamentally misconstrues the
interests that the targeted faculty member has at stake; he/she has an interest not
merely in being exonerated if innocent, but also in not being required to defend

20. See MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY, Supra note 1, at 1344; Cf. OXrORD AMERL-
can Dicrionary 689 (Heald Colleges ed. 1980) (poison-pens are persons “who write malicious or
slanderous anonymous letters.”).

21. Saul Levmore, The Anonymity Tool, 144 U. Pa. L. Rev. 2191, 2194 (1996).

22. Goldberg v. Kelly, 397 U.S. 254, 269 (1970).
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himself/herself against frivolous charges.?® Such a defense can be costly in
terms of time and, if the assistance of counsel is sought, financiaily.?* Further,
it cannot be denied that being the object of such an investigation is defamatory,
jrrespective of outcome. There will always be those who harbor doubts about
the guilt of the exonerated faculty member, unsure whether that exoneration
reflects true innocence or merely insufficient proof of wrongdoing.>®

Second, where the identity of the person(s) alleging misconduct is unknown,
it is difficult if not impossible to assure that the investigative process will be
unbiased. An academic misconduct policy that we received in our study of
AAMC deans?® illustrates this. Under that policy, the Vice President of Aca-
demic & Provost or designate is to appoint an Investigative Committee “con-
sisting of three experienced members, . . . all at arms length from both the
person(s) alleging misconduct and the person(s) alleged to have misconducted
themselves . . . ."27 Clearly, however, where the persons alleging misconduct
remain anonymous, one cammot be sure that the all-important “arms length” re-
quirement has been met.? '

Third, we are concerned that the majority approach allows for unequal treat-
ment of equally situated faculty members. It affords institutions (or individuals
purporting to act for them) that aré so inclined, a means of justifying pretextual
or mixed-motive denials of academic appointment, promotion, or tenure. Thus,
we are concerned that institutions that decide how to handle anonymous dispar-
aging correspondence based on any factor other than the author’s anonymity
could treat differently minority, female, foreign or even simply unpopular
faculty members who are otherwise equally situated. The cynic might point out
that even those institutions reporting that they place or would place all such
correspondence into the faculty tmember’s file, or that they investigate or would
investigate all such correspondence, might selectively misplace such correspon-
dence to protect popular faculty members while leaving others to deal with a
tarnished file or to negotiate the hazards of an investigation.

As a matter of institutional policy, the majority approach encourages the sub-
mission of libelous material by those intent on destroying the reputation of the
target faculty member. Under the majority approach, such individuals find

23. See Fep. R. Cv. P. 11; see also StepueN B, Bursank, Riude 11 in Transition: THE REPORT OF
THE THIRD CrReurr Task FORCE on FEDERAL RULE of Crvi. Procepure 11, 3. (American Judicature
Society, 1989).

24. For example, in the Umver51ty of Toronto case, Pr. Oliveri and colleagues spent $300,000 de-
fending their case. See Lem, supra note 12, at 5.

25. Editorial, The Fraud Case that Evaporated, N.Y. TIMES June 25, 1996, at A20.

26. Paola, supra note 15.

27. ¥d. at 536.

28. Without knowing the identity of the person alleging thie misconduct, how couid the Vico Presi-
dent Academic & Provost know that all three members of the Investigative Commitiee are at arms
length from the person making the allegations? And how would this policy provision protect the
targeted faculty member where the Vice President himself has made the allegations anonymously?
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themselves in a situation whete they have nothing to lose and everything to
gain.??

CoNCERNS ABOUT CATEGORICALLY DISCARDING
ANONYMOUS CORRESPONDENCE

We reject the contention that a policy of categorically discarding all anony-
mous correspondence unjustly protects faculty members who are in fact guilty
of the allegatjons contained therein. Misconduct by faculty members that effect
their academic appointment, promotion, or tenure can still be brought to the
attention of the administration via signed correspondence.® Criminal miscon-
duct on the part of faculty members can be brought to the attention of the po-
lice, and this may be done anonymously if so desired.”!

We do not believe that compelling accusers to identify themselves is unfairly
burdensome to them. Bona fide accusers need not fear losing a civil suit for
libel where the allegations are truthful 32 Likewise, we reject the contention
that accusers need to remain anonymous in order to protect themselves against
retribution by the accused where the latter is their supetior, for the following
reasons. First, while “whistle-blowers who remain anonymous to everyone, in-
cluding the complaint recipient, [do] take less of a risk of retaliation than do
other whistle-blowers,”33 “retaliation is not the ordinary response to whistle-
blowing, and fear of retaliation is not the primary deterrent to whistle-blow-
ing.”34 Rather, “correction of wrongdoing, and well-established, known proce-
dures for reporting the wrongdoing are more. important than nonretaliation in
facilitating whistle-blowing.”3 Second, it has been reported that discovered
anonymous whistle-blowers may experience greater retaliation than non-anony-

29. Admittedly, the situation has changed somewhat with the introduction of DNA testing of saliva
on envelopes and postage starps—a key factor in the identifying Dr. Gideon Koren as the author of the
poison-pen letters at Toronto’s Hospital for Sick Children. However, institutions receiving poison-pen
letters targeting faculty might be reluctant to launch an investigation, as was Toronto’s Hospital for
Sick Children initially. See Rita Daly, Doctor Suspended for Sending Hate Mail, ToronTO STAR, Dec.
22, 1999, Second, envelopes might be unavailable, ot the poison-pen might use self-sealing envelopes
and self-adhesive stamps, or might employ other means of anorymous communication which do not
lend themselves to DNA testing. Third, the costs of testing/investigation might be beyond the financial
reach of the target. See Tony Allen-Mills, France Takes Aim at Poison-pen ‘Crows’, TORGNTO STAR,
Dec. 26, 1999. '

30, See infra note 37. ‘

31. See, e.g., Dlinois v. Gates, 462 U.S. 213, 243-46 (1983) (allowing the use of an anonymous
Jetter, when accompanied by corroborating evidence, to satisfy the “totality of circumstances™ test to
sustain a determination of probable cause for the issuance of a search warrant).

32, Miarc A. FrangimN & RoserT L. RaBm, TorT Law AND ALTERNATIVES: CASES AND MATERI-
ALs 841 (4™ ed. 1987).

33. Marcia P. Micer1 & Janer P. NEaRr, BLOWING THE WHISTLE: THE ORGANIZATIONAL LeGaL
IMPLICATIONS FoR COMPANIES AND EmpLovEEs 74 (1992),

34. Id. at 232.

35. Id. at 235.
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mous whistle-blowers.36 Third, a whistle-blower may identify himself to the
complaint recipient while requesting that his identity be kept confidential.*” In
some states, this right to confidentiality is legally protected.®® Fourth, whistle-
blowers legitimately concerned about retaliation (as opposed to poison-pens
who would feign such concern to justify their anmomymity) have recourse
through whistle-blower laws3® or institutional whistle-blower policics. Where
such laws and/or policies afford inadequate protection, the whistle-blower suf-
fering retaliation may also bring, where applicable, a tort action for wrongful
firing. In these suits, the plaintiff may seek awards for emotional distress
(caused by the retaliatory firing) and punitive damages.*®

It.should be kept in mind that where a whistle-blower foresees the possibility
of availing himself of one of these remedies, identifying himself might re-
present an important defensive strategy. For example, under the Pennsylvania
whistle-blower statute an employee alleging a violation of the act must show
“by a preponderance of the evidence” that prior to the alleged reprisal, the em- '
ployee or a person acting on his behalf had reported or was about to report an
instance of wrongdoing.#! Clearly, it is more difficult to make this showing
where the report is made anonymously.*?

We are not unmindful of the fact that the more offensive the anonymous
allegations are, the more difficult it is to categorically disregard them; but, of

36, Marcia P. Miceli & Janet P. Near, Retaliation against role-prescribed whistle-blowers: the case
of internal auditors, Presentation at the 48™ annual meeting of the Academy of Management {1988).

37. See Charles Q. Jakob, Good Bad Press: Observations and Speculations About Internal Revenue
Service Accountant-Informants, 54 Omo St. L.J. 199, 209 (1993} (explaining that “confidential infor-
mants’ are those who request that their names be held in strict confidence,” as opposed to “anonymous
informants® . . . who [are those that] refuse to identify themselves™). See also Levmore, supra note 21,
at 2199-2200. Levmore has argued for filtration as an alternative to anonymity. Filtration refers to the
use, by the informer, of an intermediary “to avoid confrontation with the recipient and to convey infor-
mation about the reljability of the source.” Id. at 2199. Thus, Levmore observes, “anonymity is an
accepted social practice not when it is complete but rather when there is anonymity as to some recipi-
ents or subjects but identifiability to a responsible intermediary”. Jd. at 2200.

38. See, e.g., FLA. STAT. ch. 112.3188 (1992); Or. Rev. StaT. § 659.5353 (1999); Wasn. Rev. CopE

§ 42.40.040 (1) (2000).
* 39, See, e.g., ALaska STaT. § 39.90.100 (Michie 1989); Car. Las. CobE § 1102.5 (West 1988);
Conn. Gen. STaT. § 31-51 (1987); Fra. StaT. ch. 112.3187 (1986); Kan. Star. Ann. § 75-2973
(1984); Kx. Rev. Stat. AnN. § 61.102 (Michie 1986); Mg. Rev. STAT. ANN. tit, 26, § 831 (West
1983); Or. REv. StaT. § 659.510 (1989); WasH. Rev. Cobe § 42.40.020 (1599).

40. See MiceL1 & NEear, supra note 33, at 236,

41, 43 Pa. Cons. StaT. § 1424(b) (2001).

42, Anonymous letter writers may lose other protections besides those afforded by whistle-blower
laws. Thus, in Wasson v. Sonoma County, supra note 13, the o% Circuit held that Wasson's complaint
of suffering administrative retaliation because her employer had wrongly imputed {0 her anonymous
letters critical of the college president did not implicate the First Amendment. [f Wasson was in fact
the anonymous witer and the statements weré true, she could have reclaimed her free speech rights by
admitting authorship.
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course, those who cowardly? and maliciously author poison-pen letters under-
stand this phenomenon all too well and seek to exploit it.4* Furthermore, bona
fide whistle-blowers are more likely to identify themselves when the alleged
wrongdoing is serious.43

We submit that the minority approach serves important institutional and sys-
temnic interests as well, since it seems likely that fewer false allegations will be
made, and consequently that fewer needless investigations will be carried out.
Price recently reported that out of 82 anonymous allegations of misconduct
made to the 1.S. Office of Rescarch Integrity (“ORI”) between 1993 and 1997,
only three (4%) were sufficiently substantive to be pursued, and only one (1%)
resulted in an ORI finding of scientific misconduct.*®

Nor do we believe that disregarding anonymous accusations of misconduct
on the part of law faculty would create an ethical problem for the law school
administration. Rule 8.3 (a) of the ABA Model Rules of Professional Conduct
states, “a lawyer having knowledge that another lawyer has committed a viola-
tion of the rules of professional conduct that raises a substantial gquéstion as to
that lJawyer’s honesty, trustworthiness, or fitness as a lawyer in othier respects,
shall inform the appropriate professional authority.”#7 It is not clear to us, how-
ever, that a law school dean who receives an anonymous communication accus-
ing a faculty member of professional misconduct can be said to have
“knowledge™*8 of a rules violation given the reliability problem associated with

43_ British graphologist Diane Simpson has stated, “All anonymous letter writers have two things in
commeon: the first being that they are all cowards. The second, that they are {(would-be) manipulators of
other people’s behaviour.” Julia Crange, Who Pens the Poison?, Tee Tivies (London), Feb. 10, 1988.

44, The US. Supremé Court understood this, and for precisely this reason declined to create a “fire-
amm exception” to the standard Terry analysis employed in “stop and frisk” cases. Tn Florida v. J.L.,
Tustice Ginsburg wrote for the Court: “Such an exception would enable dny person seeking fo harass
another to set in motion an intrusive, embarrassing police search of the targeted person simply by
placing an anonymous call falsely reporting the target’s unlawful carriage of 4 gun.” Florida v. J.L,
529 1.5, 266 (2000). : : ' : :

45. Marcia P. Miceki, Bonnie I.. Roach & Janet P. Near, The Motivations of Anonymous Whistle-
blowers: The Case of Federal Employees, 17 Pus. PersonneL Momr. 281 (1988).

46. Price, Anonymity and Pseudonymity in Whistleblowing to the U.S. Office of Research Integrity,
73 Acap. Mep. 467 (1998). ’

47. A majority of states have now adopted the ABA Model Rules of Professional Conduct in some
form, and most law schools make the Model Rules & tomponent of their professional responsibility
courses. See GILLERS AND SMON, REGULATION OF LAWYERS: STATUTES AND STANDARDS 188 (1989).

48. Under the Model Rules, ““Knowingly,” ‘Known,” or ‘Knows’ denotes actual knowledge of the
fact in question.” See GLERs, supra note 47, at 10. While “ ‘actual knowledge” embraces those things
of which the one songht to be charged has express information and those things which a reasonably
diligent inquiry and exercise of the means of information at hand would have disclosed,” see BLACK'S
Law Drcrionary 604 (abridged 6™ ed. 1991), we believe that not conducting an inquiry at all into
allegations made anonymously is not unteasonable. Consequently, law school deans would have no
affirmative ethical obligation to conduct any inquiry at all into anonymous allegations coming across
their desks.
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anonymous communications.*® Second, many jurisdictions require complain-
ants to identify themselves in any complaints made to that jurisdiction’s attor-
ney disciplinary agency.® If such disciplinary agencies require complainants to
identify themselves, we do not see how ii could be unethical for law schools to
require the same before launching an investigation. Third, as was brought to
our attention by one of the survey respondents, state laws may actually prohibit
the solicitation or acceptance of anonymous materials in the evaluation of
faculty.>!

For the above reasons, we believe. that provisions that provide specific pro-
tection for anonymous whistle-blowers>? or anonymous complainants,’® though
well intentioned, are mistaken from a policy standpoint. Better, in our view, are
whistle-blower policies that condition protection on a written and signed
complaint.>*

We found to be of great interest the fact that none of the responding deans
reported the existence of a written policy addressing anonymous COITESpOn-
dence disparaging faculty or prospective faculty. We believe that were such a
formal, written policy, providing explicitly. for the receipt and consideration of
anonymous correspondence disparaging faculty members is in place at a given

" law school, the faculty could be said to have consented to the receipt of anony-

mous communications.5> While “consent is neither a sufficient nor a necessary

49, There may be an exception for communications where complete anonymity does not sacrifice
reliahility. Levmore uses the example of A stumbling upon a photograph of B’s child engaging in
crime and forwarding that photograph anonymously to B. He makes the claim that A’s use of an
intermediary is uniikely to improve reliability “because a picture is worth a thousand. words.” See
supra note 21, at 2205. While we agree with this idea in principle, the above example fails to take mio
account the ability te alter photographs by using a compuler. Other examples cited by Levmore in-
clude; “communications such as ‘wash me’ (found or one’s car);” “this locker really smells;” and “the
enclosed tape recording will show that your dog barks all day while you are away.” See Levmore,
supra note 21, at 2194 n1. )

50. See Cynthia L. Gendry, Comment: Ethics—An Attorney’s Duty To Report Professional Miscon-
duct of Co-Workers, 18 8. TL. U. L. 7. 603, 611 {1994). For example, in New York, “complaints must
be in writing and subscribed by the complainant but need not be verified.” N.Y. Comp. Cones R. &
Raas. tit. 22, § 603.4(c) (2001). : '

51. Or. Rev. Stat. § 351.065 (3)(g) (1999) p'rovidcs, in relevant part, “[T]be board, its institations,
schools or departments when evaluating its smployed faculty members shall not solicit mor accept
letters, documents or other materials, given orally or in written form, from individuals or groups who
wish their identity kept anorymeous or the information they provide kept confidential.”

52. See, e.g., 42 CFR. § 50.103 (2001). '

53. “Thus, in disciplinary proceedings against health care ficensees, complaints may be made by any
person and, at least in some states, even anonymously. See Michael H. Cohen, Holistic Health Care:
Including Alternative and Complementary Medicine in Insurance and Regulatory Schemes, 38 Ariz. L.
Rev. 83, 89 (1996); sée also N.Y. Epuc. Law § 6510.1.a (McKinney 2001).

54. Fra. STaT. Ane. § 112.3187 (7) (West 2001), which provides, “This section protects employees
and persons who disclose information on their own initiative in a written and signed complaint . . .7

535, This assumes, of course, that faculty played a role in formulating the policy. Faculty members
voting in favor of the adoption of a policy permitting the investigation of anonymous allegations can be
said to have explicitly consented o receive anonymous commurications; as Levmore has pointed out,
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condition for anonymity,”>6 faculty consent would constitute a waiver of sorts
of the target’s right to object to having to defend himself/herself against anony-

mous allegations.>7

CONCLUSIONS

Approximately 14 percent of responding AALS deans either had or would
categorically discard anonymous correspondence disparaging faculty or pro-
spective faculty; 83 percent either had not or would not. We have argued that
the minority approach (categorically discarding anomymous correspondence)
strikes a better balance between communication and reliability and among the
interests of all parties involved than does the majority approach (not categori-
cally discarding anonymous correspondence). Fundamental fairness and effi-
ciency considerations favor the minority approach. We believe that the AALS
should encourage individual law schools to formulate and publicize written pol-
icies for dealing with the receipt of anonymous correspondence disparaging
faculty or prospective faculty members. We submit that such policies should
provide for the categorical destruction of all such correspondence.

SURVEY

Please place a check in the space preceding the correct response. All answers
will be kept strictly confidential and anonymous.

1. To the best of -your knowledge, has your institution, during your tenure, been in
receipt of anonymous correspondence which disparaged a faculty member or a
prospective faculty member? '

Yes . 39/122 (32%)
No [If NO, proceed to question #3.] 82/122 (67%)

2. How frequently has this occurred? [You may write in an actual number, below
and to the left; or, alternatively, you may select one of the terms below and to
the right.}

Once ) 4/39 (10%)
Two to five times 28139 (72%)

“fit] is plainiy the case that, where the recipient explicitly consents to receive anonymous comINumIica-
tions, there is little objection to amonymity even if it attaches to critical communications.” See

Levmore, supra note 21, at 2197. Whether those faculty voting against such a policy, or those joining
the institution after its adoption, can be said & have implicitly consented to bound by it despite their
disagreement with it is, we suppose, arguable.

56. See Levmore, supra note 21, at 2199,

57. For the same reason, the existence of a formal, written policy explicitly providing for the receipt
and consideration of anonymous correspondence disparaging faculty members could be said to consti-
tute a waiver of sorts of the law school's (or the parent University’s) right to object to the use of its
resources in investigating anonymous allegations, Where such policies are informal and unwriltten, it is
not clear to us that the institution can truly be said to have consented to them.
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More than five times 7139 (18%)
3. How was the anonymous correspondence handled? [Check all that apply.]

It was discarded 29/39 (74%})

It was placed in a sequestered file 12/39 (31%)

It was placed in the faculty member’s file ‘ 4139 (10%)

Tt triggered an investigation into the allegations 18/39 (46%)

4. How the anonymous correspondence was handled was determined by: [check all
that apply]

The nature {seripusness) of the allegations 23139 (59%)
The apparent credibility of the allegations 27/39 (69%)
How long the target had been a faculty member 1/39 (3%)
Other:[specify]* 14/39 (36%)
None of the above ' 3/39 (8%

5. Does your institution have an unwritten policy (as opposed to handling such
matters on an ad hoc basis) for dealing with the receipt of anonymous
correspondence which disparages current or prospective faculty members?

Yes 10/122 (8%)
No 106/122 (87%)

6. Does your institution have a written policy for dealing with the receipt of
anonymous correspondence which disparages current or prospective faculty

members? ‘
Yes [If Yes, please enclose blinded copy] 0/122 (0%)
No 117122 (96%)

[We want to differentiate between an unwritten formal institutional policy, for
example, and a situation that leaves it to the discretion of the person receiving the
letter. Might current and prospective faculty members be treated differently? Should
we ask respondents to describe the unwritten policy, or should we ask specific
questions, like: s the letter discarded? Is the letter placed in a file? Does the letter
trigger a review/investigation? What is the nature of the review, if any? Written v.
Verbal anonymous correspondence?]

[Answer the last two questions only if you answered No to question #1 above]

or prospective faculty member, you would: [check all that apply]

7. If vour office were to receive anonymous correspondence disparaging a current

Discard it 33/82 (40%)
Place it in a sequestered file 25/82 (30%)
Place it in the faculty member’s file 3/82 (16%)

Investigate the allegations therein 61/82 (74%)

8. In deciding how to handle the disparaging anonymous correspondence, factors
that your institution would consider include: [check all that apply]

The nature (seriousness) of the allegations 66/82 (80%)
" The apparent credibility of the allegations 68/82 (83%)
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How long the target had been a faculty member 9/82 (11%)
Other:[specify] 13/82 (16%)
None of the above T7/82 (9%)



New Organ Donations

REBECCA M. Nerr, EsQ.*

1. INTRODUCTION

Though science and technology advance rapidly, the legal system remains
one step behind in providing the necessary institutional structure needed to pro-
mote and implement these terrific societal advances. Arguably, in no other
arena is this institutional lag more apparent than in the organ procurement pro-
cess. The current American organ procurement structure is incapable of meet-
ing the needs of many who require organs. The tragic result is that many die
waiting for an organ transplant. Tronically, this phenomenon is often referred to
as “the crisis with a cure.” Terrific medical advancements make organs easily
retrievable and transplantable so that lives can be saved, but the legal system
has failed to provide the means to facilitate this.

The United States currently makes the best of a volunteerism-type organ pro-
curement system, better known as “routine inquiry” and “required request,”
which emphasizes the value of altruism. Though this system has some merit, it
is inadequate precisely because it relies on American principles of property and
individual autonomy. For one thing, these ideologues of autopomy and privacy
seem to imply some form of property or quasi-property rights in the human
body. Using property and individual rights rhetoric as applied to the body is a
severe detriment to the resolution of the current organ shortage, simply because
these paradigms create additional legal and social barriers instead of minimizing
the administrative and social burdens.

This article addresses this problem, and argues that current donation models;
including altruistic paradigms and other trendy market-based proposals, cannot
solve the organ shortage. Alternatively, this article suggests that our American
legal system should give priority to the health needs of the living by removing
personal and familial quasi-property and autonomy rights in the body after
death. This institutional restructuring would permit transplant facilitators to
harvest vital, healthy organs from the deceased and give life to those literally
dying for this ready cure. This article recommends the most responsible resolu-
tion to the problem by proposing compulsory organ conscription. Conscription,
which necessitates the end of all quasi-property and individual rights applied to
the body after death, is the most efficient, practical way to harvest organs from
those who no longer have peed for them (i.e., the dead) and to give them io
those who simply want to increase the quality of their lives. Accordingly, the

* Rebecca M. Neri, Bsq., 1.D. 2002, Syracuse University 2002; B.A. 1999, Hobart and William:
Smith College, Ms. Neii is the Digest Form and Accuracy Editor and is an Associate of Devorsetz,
Stinziano, Gilberti, Smith & Heintz in Syracuse, New York.

67



68 NATL ITALIAN AMERICAN BAR Ass’N JOURNAL [Vol. 10:67

legal system, by terminating the current legal recognition of quasi-property and
autonomy rights individuals and their families may have in cadavers, will pre-
vent the interment of life-giving organs.
In clarifying this thesis, this article proceeds in several steps. First, it
. presents an examination of existing notions of property and individual rights as
applied to the human cadaver. Then, this article discusses why rationalizing
cadaveric rights in terms of property and individual rights issues is detrimental
to providing a cure for those who need transplants. Second, it critiques both the
current American procurement systems, and in greater depth the more trendy
(though socially unpopular) market proposals. This second section concludes
by discussing why an economi¢ model is also unable to increase the organ sup-
ply. Finally, the article solves the problem by suggesting the total elimination
of individual and property rights the American legal system applies to cadavers
specifically, This proposal requires the legal system to stop trying to pound the
square peg of organ procurement into the round hole of traditional legal ratio-
nalizationis. That is, the American legal system must strive to formulate a new
legal and social consciousness to provide for the ill, instead of insisting upon
applying traditional, more comfortable legal reasonings like property and indi-
vidual rights. In formulating such a new thought awareness, the goal of curing
the organ deficit, and therefore the ailing, will be most efficiently and practi-
cally attained.*

II. Square Pecs aND Rounp FoLes: (Mis)ArpLYING THE CONCEPTS OF
PROPERTY AND AUTONOMY

The law recognizes certain quasi-property and individual rights in the human
body after death.” The law also extends many of these rights to family mem-
bers; for both families and their dead these rights include the control and dispo-
sition of their relatives’ remains.?

This part of the article focuses on the origin and application of property and
individual rights to the control the disposition of bodily remains. In discussing
these “post-mortem rights,” this article deliberately refrains from delving into
the debates surrounding the adequacy of technical medical-legal definitions of
death as they are beyond the scope of this paper. For the purpose of this text,
death shall be considered a given. First, this section discusses the inadequacies
of applying traditional notions of property and individual rights (such as control

1. This article will not discuss the implications of the First Amendment’s guarantee of freedom of
religion, as that is beyond the scope of this paper.

2. See, e.g., Monique Gorsline and Rachelle Johnson, The United States System of Organ Donation,
The International Selution, and The Cadaveric Organ Donor Act: “And the Winner is. . .,” 20 I. Core.
L. 5, 10 {1995).

3. Danielle Wagner, Property Rights in the Human Body: The Commercialization of Organ Trans-
plantation and Biotechnology, 33 Duguesne L. Rev. 931, 933 (1994).



2002] NEw OrGan DoNATIONS 69

and transfer) to this modern problem, and proceeds by critiquing arguments for
finding property rights in the human body. Second, this section provides a brief
examination of policy that supports eliminating these rights. In discussing this
the article focuses on the Uniform Anatomical Gift Act (UAGA).4 Reference to
the UAGA generally is sufficient to provide enough framework for the argu-
ment without a need to analyze specific state or federal statutes.

A.  APPLICATION OF PROPERTY AND INDIVIDUAL RIGHTS PARADIGMS
10 CADAVERS

This section discusses property and individual rights as they are applied to
the control and transfer of a cadaver. American jurisdictions currently apply
familiar versions of property and individual rights when analyzing issues related
to the disposition of cadavers. Seemingly, this recycling of legal rationalization
is done to protect the interests of grieving families, and to provide individuals
and their families with the psychic gratification of knowing they contro} their
own or their loved ones’ remains.> The dominant property themes jurisdictions
attempt to utilize regarding the disposition of cadavers and their organs, specifi-
cally, the right to control one’s body, to exclude others, and to transfer remains
are also discussed.

Traditionally, basic property rights are abstractly described as a non-absolute
“bundle of rights” which includes “the right to possess, the right to exclude, the
right to use, the right to dispose [or transfer], the right to enjoy the fruits or
profits, and the right to destroy.”® These rights apply to items of value: per-
sonal, public, or otherwise. Because technology has transformed the body into
a valuable communal resource, courts, in a sincere attempt to rationalize the
potentiality of this resource, have attributed concepts of property rights to the
body in an attempt to conceptualize for the public what can and cannot be done
with their bodies after death.”

The rights to exclude and to transfer property are easily applicable to this
discussion and facilitate the connection between property and organ procure-
ment. Though the right to exclude others from invading one’s body without
consent is a basic tenet of American law (e.g., laws prohibiting assault and
battery or rape)?, the right to transfer body parts as a market commeodity is not
recognized by any American jurisdiction. This is so despite the definition of
“individual rights” as the position that individuals should have ultimate control

4. See, generally, Unwr. ANaTomicat. Girr Act 1968, superseded by UNIF. ANaTomical GIFT ACT
1987, 8A U.L.A. 64, 19.

5. Dorothy Nelkin and Lori Andrews, Do the Dead Have Interests? Policy Issues for Research After
Life, 24 Am. 1. oF L. anp Mep. 261, 277-80 (1998).

6. Wagner, supra note 3, at 933.

7. Id

8. See, generally, N.Y. PewaL Law § 130.05 (consent as an element of sexual offenses); N.Y. Pe-
nal Law § 120.05(3) {consent as an element of certain assauits).
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of their bodies® The curent legal framework insists on copstruing cadaver
remains in terms of property rights which, on the one hand allows freedom to
exclude others, while on the other hand, laws prohibiting transfer and trae bod-
ily autonomy appear contradictory by their terms. Thus, the issue of whether
rights concerning the disposition of a cadaver’s organs can be understood in
terms of property and individual rights is disputable: two concepts arguably
contradict themselves when applied to the body.

Society and law affirm that the value of knowing what happens to personal
bodily remains is great to all interested parties {i.e., to individuals, their next of
kin, and the community).'® Statutes, case law, and religions codicils around the
world teflect this social and cultural attitude towards the respectful disposition
of remains.!! For individuals and next of kin, the law has adopted and allowed
psychological benefits, such as familial grieving and basic pride, to dictate 1s-
sues of control and privacy over corpses. This is evident in various estate laws
and current organ procurement laws. However, the law has purposely omitted
transferability from discussions of property rights in the body.* :

Focusing first on the individual, at the very least a person maintains guasi-
property rights and individual freedoms in his or her own body, and thus, the
individual, under the rhetoric of bodily integrity and autonomy., is deemed to be
able to direct the disposition of their remains.*® The perceived purpose of de-
fining the body in this way might be to provide a framework in which to discuss
what rights people generally have in the enjoyment and protection of their indi-
vidual autonomy. In other words, a justification for thinking of the body as.
property might be to maintain a sense of pride and retain freedom. At one time,
the thought of likening the body to property was “morally repugnant,” and in
fact, early common law reflected this sentiment.!* Early notions of the body as
property were taboo as they reminded individuals of “slavery, physical attach-
ment and imprisoning of debtors, and viewing the wife as her husband’s
chattel.”t3 '

Despite historical adversity to considering the body as property, some juris-
dictions insisted on using the property paradigm to apply what has been neatly
termed “quasi-property rights” to cotpses. Though using the prefix “quasi”
skirts the negative connotations inherent in the term property, the use at all of
the term property signals to us the possibility that a corpse — o its owner might

9. Wagner, supra note 3, at 933-34.

10. Nelkin, supra note 5 at 277.

11. Id at 279. Common religious death rituals sufficiently evidence their respect for bodily remains.

12. Jd. at 779. Current organ donor laws require consent prior to the death of the potential donor,
and estate laws let the individual control his or her tangible and intan gible property after they die. Id.

13. Tanya Hernandez, The Property of Peath, 60 U. Prrr. L. Rev, 971, 976 (1999).

14. Michael Scarmon, Brotherton v. Cleveland: Property Rights in the Human Body—Are the Goods
Ofr Interred With Their Bones? 37 5. D. L. Rev. 429, 429 (1992).

15. Id. at 437.
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e entitled to constitutional protections, such as due process. For example, in
Brotherton v. Cleveland the Sixth Circuit held that removing a person’s corneas
without prior consent constituted a deprivation of a “legitimate claim of entitle-
ment” requiring constitutional protection.’®

As one author noted, some “scholars have observed that the systemic focus
on individual autonomny is one of the main impediments to . . . social reform.”?
The emphasis law and society places on individual rights and property in terms
of controlling the disposition of one’s remains after death, is an impediment to
shifting social consciousness towards encouraging organ procurement and re-
distribution of organs from the dead to the community. Therein lies the tension
between thinking of the dead body in a property- and- individual rights frame-
work and increasing the organ supply. More specifically, property and individ-
ual rights paradigms, when applied to a cadaver, preifent the furthering of
communal interests in preserving life.!® In this sense, recognizing individual
and property rights over the rights of the community pushes “altruistic values to
the periphery,” leaving the supply of organs at a minimum.!?

Turning our focus to familial rights, the court in Brotherton held that there is
a familial and individual property right of entitlcment in a corpse for which due
process protections are necessary.2 This entitlement gives survivors the right
to make decisions relating to the disposition of the decedent’s remains.?!
Though one might applaud the court in Brotherton for its sentiment, this deci-
sion outlines the internal conflict created when superimposing individual and
property rights paradigms on organ donation problems. The court in this case
granted two legitimate claims of entitlement over ope deceased body: one 1o the
individual, and the other to the surviving family members.>2
In practice and in law, however, medical institutions appear to favor the wishes
of the family over those of the deceased individnal at the point of death.?® Fa-
milial rights might include: “the right to custody of the body; to receive it in the
condition in which it was left, without mutilation; to have the body treated with
decent respect, without outrage or indignity thereto; and to bury or otherwise
dispose of the body without interference.”?* Seemingly, the family retains true
control of the relative’s body, not the individual. The rights given to the family
not only conflict with individual rights paradigms, but also marginalize commu-
nity needs and basic altruistic values. As a result, the societal reaction to think-

16. 173 F.3d 552 (6% Cir. 1999).

17. Hernandez, supra note 12, at 977. _

18. Tom Arren, THE RigeT OF PROPERTY TN COMMONWEALTI CoNsTITUTIONS, 146-147 (2000).
19. Id. at 148,

20). Scarmon, supra note 13, at 430.

21. Id at 437.

22, Hemandez, supra note 12, ai 974

23 Id.

24. Nelkin, supra note 5, at 285.
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ing of corpses in this manner promotes selfish responses to organ donation, thus
further hindering the important organ procurement process.

B. Te: Means Fail to Meer THE EnDs: Tas PROPERTY PARADIGM WON'T
Reacu toE GoAL

As argued above, the disposition of corpses should not be construed in terms
of traditional conceptions of property or individual rights. Tenets in law and
socicty are saturated with broad concepts of individual and property rights that
are inappropriate when applied to discourse regarding the disposition of
corpses. It is inappropriate because of the communal need for redistribution of
organs from the dead to living beneficiaries. This part explains those inadequa-
cies and opens the door for a new way of thinking about cadavers and the organ
procurément process. ,

Current organ procurement laws create, among other things beyond the scope
of this discussion, conflicting ideologies: those that seck to reinforce individual
and property rights and those that seek to appeal to grieving families. Property
concepts, as applied to cadavers, seek to provide and clarify rights of privacy
and exclusion of all others from disturbing the individual’s wishes, while simul-
taneously providing these same property entitlements to the decedent’s family
members. Unfortunately, the social climate surrounding issues of death and
dying allow the familial entitlements to trump the individual’s privacy rights in
an attempt to assist in the grieving process.?>

The dual-entitlement problem and the inability of the legal system to for-
mally decide whether the property or individual rights paradigm should control
are problematic, leaving the larger societal problem of a lack of transplantable
organs remains unresolved. In February of 2001, there were 74,800 patients
wailing for transplants in America and, just five months later, the number of
those waiting jumped to over 77, 500.26 In 1999, only 5,859 cadaveric donors
and 4,717 living donors provided organs for all potential American transplant
recipients; yet a year later, the numbers of potential donors increased only

slightly to 5,984 cadaveric donors and 5,605 living donors.?” This represents
donor increases of 2.1% and 181.8%, respectively. The tragedy in all of this is
that as transplants become less risky and more widely available as a real cure,
the legal system has yet to reveal how it intends to help society use this

genins.?s

25. Wagner, supra note 3, at 984,

26. UNOS: Critical Data, hitp://www.unos.org/Newsroom/critdata,_main.htm (last visited Nov. 10
2001).

27. 14,

28. Lisa E. Douglass, Organ Donation, Procurement and Transplantation: The Process, The
Problems, The Law, 65 UMKC L. Rev. 201, 202 (1996).
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Property rights in the body should not be expanded but should instead be
eliminated. As shown above, applying the “round-hole” legal definitions of
property and individual rights are inconsistent with the modern realities of sci-
ence and society. Such arguments do nothing to resolve the conflict of entitle-
ments accorded to both individuals and their families in-disposing remains. The
dual entitlement scheme obfuscates communal goals such as preserving life and
makes little sense as an attempt to provide a framework for comstruing bodily
rights. Two claims of rights to a single entity might remind one of law school
property lectures of joint ownership, which, if seriously applied to the body
would create a legal aberration. Thus, the only viable solution is climinating
both family and individual rights to corpses: this efficiently and quickly in-
creases the supply of transplantable organs and provides easy, bright-line rules
for communities to embrace.

C. Poricy REASONS MITIGATING THE APPLICATION OF PROPERTY
CHARACTERISTICS TO CADAVERS

In addition to the argument stated above, viable policy arguments can be
made against applying property characteristics to the body. Most importantly,
as a matter of national and state health policy, organ donations and procurement
efforts need to be increased. The severe organ deficit leaves thousands to die
needlessly, thus the usefulness of applying traditional property law to the body
is depleted. More specifically, traditional property law concepts promote a Jack
of communal consciousness and prevent the redefinition of fears about death:
The ultimate result of which is an increase of barriers to sufficient organ pro-
curement. In this section, I discuss the Uniform Anatomical Gift Act (UAGA)
which, as a matter of public policy, fails to adequately increase organ procure-
ment. The reasons underlying the failure of the UAGA to procure needed or~
gans are also discussed.

In addition to adopting an effective pro-organ procurement policy, the United
States must also adopt a policy that precludes the application of traditional defi-
nitions of property to the body. In general, policies that insist upon using para-
digms of property law are ineffective and inefficient as they require judicial.
resolution of constitutional property procedures, specifically due process an
takings law. This section also discusses the net effect of the application of
property concepts, thus requiring consideration of the effect of constitutional '
takings law on organ procurement by state agencies.

1. The Failure of the UAGA to Increase Organ Supply—The demand for
human organs for transplantation greatly surpasses the supply.?® Surprisingly,
polls of the American population “indicate that there is overwhelming support

29. Wagnper, supra note 3 at 932.



74 NAT’L TTALIAN AMERICAN BAR Ass'nN JOURNAL [Vol. 10:67

for organ donation,” but statistics indicate that organ reserves do exist to pro-
vide for the overwhelming national need for organs.®® State legislatuzes at-
tempting to lessen the gap between the desire to donate and actual organ
recovery adopted the UAGA in some shape or form.** However, since the en-
actment of the first UAGA scheme in 1968, the organ shortage markedly in-
creased, not decreased.3?

The stated purpose of the revised UAGA of 1987 is to “appeal to American
altruism and make donating organs an easier process. . .” as well as to explicitly
ban the sale of any bodily organ.>* Legislatures relying on pure altruism do not
account for the many reasons why a society, which purports to support organ
donation, cannot harvest more than a mere fraction of the organs that are availa-
ble and needed by the American population. :

Despite evidence of America’s support for donating; authors who study the

disparity between support for donating and actually donating suggest three main
psychological teasons for why individuals do not consider donating. They in-
clude: fears relating to the hastening of their death by overzealous doctors, fears
concerning religion or bodily mutilation, and fears concerning thoughts of
human mortality.3* It appears that these fears not only result in a fenston be-
tween the individual and the greater community need for organs, but they may
also account for much of the lack of advances in aggressive organ procurement
policies. Though the UAGA attempted to strike a balance between community
need for organs and individual autonomy, the UAGA has not been successful in
increasing procurement. It fails because stressing hard rules of individual au-
toniomy results in making the act of donaling organs an individual promise,
rather than a communal gifting process. Therefore, it appears the UAGA is not
faithful to the community that it purports to serve.3s Under the UAGA, to do-
nate is to act alone, while the act of procurement returns the value of cadaveric
organs to the comununity, where such value is not readily seen or reciprocated
to the donating individual from the recipient. :

Although the UAGA promotes altruistic donation through preserving individ-
ual autonoiny, privacy and control, the UAGA program fails because it has not
increased the supply of organs.? The law insists that we. argue rights in the
body as individual property rights, but this fails to account for comimunal as-

30. Id. at 943; see also Douglass, supra note 27, at 202 (commenting that 70% of Americans polled
were willing to donate their organs).

31. UAGA, supra note 4.

32. Douglass, supra note 27, at 202.

33, Id. at 211. :

34. See, e.g., Lloyd Cohen, Increasing the Supply of Transplant Organs: The Virtues of a Futures
Market, 58 Geo. WasH. L. Rev. 1, 9 (1989).

35. Hemandez, supra note 12, at 1023,

36. David Jefferies, The Body as Caommodity: The Use of Markets to Cure the Organ Deficit, 3
InpIaNa J. oF GroeaL Lecar Stupies 621, 628 (1998).
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pects of organ procurement and transplantation. This in turn prohibits real
movement towards changing societal notions from individual towards commu-
nal good, not to mention that such paradigms encourage organ donation fears.
Law and policy should address communal procurement, as opposed to individ-
ual altruistic-style donation to reshape the fears that surround death; and, law
and policy should push for a new set of communal norms in response to the

‘organ crisis.3” To do this, the law must embrace the tenets of true community,

like those currently within the community who, on a daily basis, seek to ensure
the increase in organ supply not only for those who are currently in need, but
for those who may be in need in the future.*® Deference to these experts might
produce new “norms” to increase donation, using criteria and justifications that
embrace community good and community obligation.

2. The Impossibility of Applying Regulatory Takings Law to Organ Pro-
curemeni—Some have argued that removing organs under legislative guidance
without explicit consent from either the family or the deceased results in unjust
deprivation of property by the government.® Such a deprivation would require
the legal system to apply constitutional takings law to organ removal under the
Constitution. The Fifth and Fourteenth Constitutional Amendments “[protect]
an individual’s rights in property against deprivation by the state without due
process.”® Takings law subjects organ procurement to judicial intervention in
order to decide whether the procurement constitutes a governmental taking. Re-
call the holding in Brotherton v. Cleveland, where the court stated that the de-
ceased and a relative of the deceased has a “legitimate claim of entitlement” o
control the disposition of the cadaver.** The legitimate claim of entitlement
granted by this court requires health care professionals to obtain consent from
families by law prior to removing organs. Obtaining such consent is usually
impractical given the point of time at which such consent is required (i.e., im-
mediately after the death of the potential donor). But without such consent, any
attempt by the government to harvest organs will be construed as an unconstitu-
tional taking, regardless of the proven, substantial public health need for such
taking. Adding takings regulations only subjects the procurement process to
more judicial red tape. This additional red tape and governmental interference
would act as a disincentive to donating organs because the costs (including

37, Hernanpo DeSoto, THE Mystery oF Carrrar: Wiy Caprrarism TRIUMPHS IN THE WEST AND
Fams Everywaere Erse 157 (2000) arguing that the legal system of the west integrates existing social
beliefs about property with legal structures, thus capitalism flourishes. The same should be done with
organ procuseinent.

38. The term “transplant commumnity” is commonly used fo describe those who donaie and receive
organs, and perform transplant surgeries.

39. Melissa N. Kurnit, Organ Donation in the United States: Can We Learn from Success Abroad?
208 B.C. InT'L & Comp, L. Rev. 405, 438 (1994).

40, Scarmon, supra nofe 13, at 433,

41. Wagner, supra note. 3, at 953.
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time, money, and even emotional pain) do not outweigh the altruistic benefit
one might get from donating.

An additional way of interpreting the juxtaposition of takings law and organ
donation is that if courts insist on interpreting the rights to one’s body as prop-
erty, then the government might be entitled to exercise its “taking power” under
the Fourteenth and Fifth Amendments.4? This is subject to two restrictions: the
taking must be for a substantial public purpose, such as to remove a public
nuisance, or the individual must be justly compensated.*> One could logically
conclude that if the law by statute grants quasi-property rights in a dead body,
regardless of consent requirements, the dead body should be entitled to full
constitutional protection. However, a per sé “taking” of a bodily organ conjures
Orwellian-type images of a physical invasion by a government entity.* Permit-
ting the government to have the power to physically invade a dead body without
consent for the greater public good of saving lives has merit and might effectu-
ate the goal of increasing organ procurement. But, the psychic effect of such
sanctioned government invasion is damaging, and furthermore, it would likely
constitute a substantial invasion on individual and familial entitlements. Thus,
even a showing of the greater public good (i.e., curing the organ deficit) would

not be enough to trump property and individual rights in the body, regardless of .

the constitutional protections offered.

Using a Kaldor-Hicks measure of efficiency, which promotes an efficiency-
maximization rule at the expense of property rights, the most promising solution
to the organ deficit is the abolition of property rights in the bedy after death and
to not permit courts to reach the issue of entitlements after death. This circam-
vents both the arduons quest for proper consent, and takings law requirements.
In doing so, the transplant community will have the necessary societal and legal
authority to remove and transplant organs into individuals who can use them to
become productive members of society. The very act of transplantation maxi-
mizes “society’s aggregate utility” by redistributing value to where it is
needed.*> This contrasts the takings law analysis above in that takings laws
assume a property right in the first instance, and permit substantial governmen-
tal involvement. Instead, I propose that we not even reach the issue of property
or quasi-propeity rights in the body, thereby avoiding completely the problems
of governmental involvement.

3. Entering Into a Discussion about the Body as a Commodity— As men-
tioned briefly above, subjecting corpses to traditional property reasoning, and
consequently, to judicial resolution creates a blanket disincentive o individuals,

42, RoBerT CoOTER aND Tromas ULEN, Law anp Economrcs, 191 (1988).

43. US Const. AMEND. V, and XIV; See also, Cooter, id. at 191.

44. Allen, supra note 17, at 39.

45. RorN Paur, MarLoy, Law anD Economics: A CoMpARATIVE APPRoACH, 40 (1990).
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families, and members of the transplant community, including doctors, donors,
and transplant centers, to participate in organ donation. Essentially, the total
costs, in terms of money, time and emotional expenditures, simply do not out-
weigh the benefits (i.e., a family knowing their gift let some stranger live).
Additionally, requiring the government to sct prices for organs offends public
policy because it permits the government to participate in organ selling and
requires the government to set a value scale for each organ procured. Economi-
cally, the government and the people cannot afford to purchase the organs
needed to satisfy the deficit, nor can either afford to be tied up in litigation
while the organ’s value dies with its body. In this sense, discussing the body as
property inhibits the goal of increasing organs by increasing the amount of red
tape one must go through to donate. Nationalization (or the creation of a public
right) of human cadaveric organs could also result in serious human rights vio-
lations.*6 A simple, more efficient way of thinking that embraces societal
problems surrounding organ donation, while shaping public sentiment must take
the place of considering the body as property. '

Initiating market responses to this problem is pot the simple, more efficient
way of thinking. Despite this, many argue that a market approach to organ
donation could indeed remedy transactional costs as well as eliminate the need
for litigation over governmental takings. Additionally, these market advocates
feel financial incentives are the most efficient means of remedying the organ
shortage. For example, in a recent work David Jefferies proposes that “[t]he
most effective way to increase the supply of organs will involve limited com-
mercialization of bodily components.”7 In his view, the law should provide for
the use of a “middleman” who has the authority to contract for organs and could
halt potential abuses.*® Upon the death of a willing and contracted donor, doc-
tors would remove the organ(s), and then the appropriate consideration for the
organ would change hands.*® Jefferies then proposes that an organ procurement
network set up an altruistic-based distribution system, rather than one condi-
tioned on wealth.3°

This proposal is not an answer to the inefficient means of organ procurement.
As will be shown in Section Three, infra, market theories are inefficient and
costly. First, contracting for body parts will require more litigation to establish
rules, interpret the rules, and to enforce the rules, requiring cfforts of all

46. Jefferies, supra note 35, at 642-43 (arguing that prisoners are particutarly susceptible to buman
rights violations should their cadavers escheat over to the state).

47. Id. at 646.

48. Id. at 464-47. Many question the use of markets as a response 10 the organ deficit because of the
fear of leading to human rights abuses, such as exploitation of the poor and favoring of the rick in terms
of organ dealing. Id. at 623.

49, Id. at 647.

50. Id. at 648.
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branches of government and the private sector.? Second, a contracting scheimne
exacerbates public fears, rather than reshaping them towards a betier awareness
of death, in that a contract for your organs might breed paranoia that someone is
trying to “smatch” the “goods” prematurely.

II. CriTiQue OF THE MARKET ALTERNATIVES

As stated above, applying a market strategy to remedy the current organ defi-
cit is neither & more efficient, nor a more practical remedy to the organ deficit
problem. A matket in organs creates paranoia rather than destroys societal fear,
and ‘as such, does not incorporate the goal of shaping a new public sentiment.
Though it might eventually alleviate the organ deficit, the selling or contracting
of organs would invite human rights abuses, such as body snatching, despite
retaining the specter of individual autonomy and public control. This section
makes the case that a market remedy for the organ shortage would present more
obstacles to meeting the demands for organs. Specifically, this part argues that
. a market strategy denies the power of substantial societal value systems (such as
common notions of ethics and human rights), and favors a select part of the
population. After discussing current market proposals and the particular faults
of the tréndy market cure, the discussion will tum to why market theories are
incapable of reshaping the societal preference towards organ donation.

A. TueE TrREND OF MARKET SOLUTIONS

Many scholats have proposed market systems as a cure for the organ defi-
cit.52 Specifically, those in favor of creating an organ market have argued that
since altruistic systems have failed to produce the necessary organs, self-interest
in consideration might provide the adequate incentive to donate.>* Their basic
argnment is that

[i]n the market, the supply would be self-regulating because rising demand
would raise the price of tissues in short supply and produce incentives for
individuals to sell their organs; these prices would ensure that enough organs
would be available to meet demand.>* '

With the demand for organs being met through a market system, these schol-
ars argue that the market is the most efficient system of resource allocation, and
that the market would alleviate the imbalance of how benefits and burdens be-
tween the donor and recipient are distributed.>® Thus, economically speaking,

51. This problem cannot be taken care of through legislation because as history has shown, the law
seems to always fag behind medical advances. Market legislation then becomes 2 greater burden, one
that would not provide the flexibility necessary to reach cur goal.

52. See generaily Cohen, supra note 33,

53. Cohen, supra note 33, at 25.

54, Id. at 2.

55. Id at 3.
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Pareto efficiency is attained—the exchanges are consensual, voluntary, and util-
ity is maximized.’¢

Variations to the basic supply and demand model have also been proposed.
For example, Lloyd Cohen argues for a “futures market” to cure the organ defi-
cit.5? Specifically, Cohen proposes that “healthy individuals be given the op-
portunity to contract for the sale of their body tissue for delivery after death.”™®
Some would offer alternative methods of exchange, namely, promises to donate
organs in exchange for health insurance, tax breaks, death benefits, public rec-
ognition of the donation, or a bartering system to secure other necessities.>

Regardless of the economic model proposed or the mode or currency of ex-
change, each purports to disburse ethical and human rights concerns that arise
from the notion of selling one’s organs. The most cited fear about creating a
~ market in organs is the exploitation of the weak, elderly, poor, and the power
the market gives to the wealthy.%® Another important ethical problem a market
must deal with is whether thinking of the body as a commodity is even appro-
priate.51 All proponents of a market system insist that heavy regulation and the
creation of strict criteria for both the procurement and allocation of organs
would remedy ethical concerns.®?

Any market system proposed will surely exploit the poor. First, any market
theory that relies on the availability of something to exchange, and the willing-
ness of participants to exchange necessarily inhibits the participation of the
poor. The poor, by virtue of their economic state are not in a position of bar-
gaining power. The poor do not have anything to give to enable the receipt of
an organ, and they are easy targets for unscrupulous organ harvesters who
would offer them a “meal for their left eye.” The tension of economic hardship
hardly provides an optimal market scheme of veluntary and consensual
exchanges. ‘

Additionally, market systems that require heavy regulation are neither eco-
nomically nor politically efficient. Regulation necessitates a degree of complex
rules, requiring judicial and legislative interpretation. In turn, market regulation
of this sort also becomes the embodiment of a recognized property right in
one’s body. As mentioned above, inviting the body to interpretation as property
brings its own set of ethical problems, as well as problems for procuring organs.
By entering the body into the stream of commerce, people would most likely
seek enforcement of property rights to their body, including rights to privacy,

56. AMARTYA SEN, DEVELOPMENT a5 Freepom, 117 (1999).
57. Cohen, supra note 33, at 2.

58. Id.

59. Wagner, supra note 3, at 956-57.
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80 NATL ITALIAN AMERICAN BAR Ass’N JOURNAL [vol. 10:67

control, and transferability. People might also fear the possibility that their bod-
ies could escheat over to the state once their body becomes a commodity in the
stream of commerce. The remedy to this result would be regulation, which in
turn forecloses on individual autonomy.

In sum, the free market alternatives to the current system of altruism create
rather than destroy social and ethical barriers to efficient organ procurement.
This section attempted to illustrate that although the exchange of organs on the
free market appears to provide individuals with a great degree of control over
the disposition of their bodies, such control is dampened. That damper is cre-
ated in the face of ethical concerns relating to the exploitation of the poor, and
the end result of having to provide for property rights in the body.

B. Marker MopELs FAIL TO SHAPE A PREFERENCE TO [DONATE

Market paradigms purport to shape individual preferences to donate by insist-
ing that people act in their own best interest. In other words, a market paradigm
attempts to create specific opportunities for the public so that the beneficial,
logical preference for the individual is to donate their organs.®* In this sense,
using a market strategy to provide organs must show that donating outweighs
social costs assoctated with selling organs.* This part proffers that the basic
supply and demand market paradigm in which money is exchanged for organs
is ineffective in providing the public with the means to effectively weigh the
social costs and benefits of donating organs. In this sense, the prevailing socie-
tal preference under a market system would continue to deplete the organ sup-
ply. Thus, any proposed market cure fails as a viable option to correct the
current organ shortage. . _

Humans generally act in their own best interest, though, for the most part,
they align with the sense of greater social values. Indeed, some individuals act
in accordance with what one author has termed, “socially responsible reason-
ing,” which take humans beyond being purely selfish actors.5> Markets do not
function on exchange alone; they inevitably encompass institutional values,
such as social preferences.®6 However, the prevailing social preference of a
market in human organs might very well be corrupt at its core, and thus, incapa-
ble of providing a structure that weighs the personal costs against the social
benefits to organ donation.

The corruption lies not in the potential for market abuses, but rather in the
existing social consciousness of the population. As mentioned above, the six

63. Kenneth G. Dau-Schmidt, Legal Prohibitions as More Than Prices: The Economic Analysis of
Preference Shaping Policies in the Law, in Law anp Economics: NEw AND CRITICAL PERSPECTIVES,
153, 155 (Robin P. Malloy et al. eds., 1995},

64. Id. at 157.

65. Sen, supra note 55, at 261.

66. Id. at 263.
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most popular reasons people give for not donating organs are: “hastiness of
organ retrieval and a feeling that declaration of death and immediate subsequent
removal of organs interferes with the family’s expression of grief; mutilation;
fatalism and superstition; religion; age and ignorance.”s” If the greater social
value of organs is to prevent their being interred without harvesting and to save
lives, then the market must arrange itself around enabling people to weigh their
cost or fear concerning donation. But how is a market to do this when, in fact,

the incentive is merely valued in fiscal terms? How can a market theory, which
- relies on the wealth of its participants more so than the social justice of its

actors effectively push social mores towards weighing the benefits of giving
over the cost of facing ones personal fears? It simply cannot. Though any
market incentive might push people towards realizing that money is preferable
in exchange for needed organs, the market incentive simply fails to account for
the underlying fears of the people concerning donation.

The market cannot provide a structure in which ordinary people can ration-
ally weigh costs and benefits of organ donation, because the market lacks suffi-
cient grounding in the irrational fears concerning donation. A pure incentive
program that replaces altruism with cash, or other necessities is inadequate as it

falls short of effectively replacing existing social fears connected with donating

organs afier death. If there really is to be any increase in the organ supply, the
answer lies in reshaping society not through a free market and property system,
but rather, through structuring discussion around changing social values at their
core.

IV. Tae ConscrreTioN CURE: MANDATORY CADAVERIC ORGAN DONATION

The general will is always right, but the judgment that guides it is not always
enlightened. It is therefore necessary to make the people sce things the way
they are. . .to point out to them the right path they are seeking. Some must have
their wills made to conform fo the reason, and others must be taught what it is
they will. From this. . .would result the union of judgment and will in the social
body. From that union comes the harmony of the parties and the highest power
of the whole.58

Earlier in this article, it was suggested that neither the current altruistic organ
donation, nor trendy market proposals that seek to cure the organ deficit work.®
It has also been suggested that assigning property concepts to bodily organs,
such as control, transferability and privacy would neither efficiently deal with
the organ shortage, nor incorporate a means of social change. In this section, it

67. Douglass, supra note 27, at 228,

68. Theodore Silver, The Case for a Post-Mortem Organ Draft and a Proposed Model Organ Draft
Act, 63 B.U.L.Rev. 681, 699 (1988) guoting J.J. RoussEau, THE Soctar. CoNtracT 35 (Hadner Library
of Classics 1947 (London ed. 1791)).

69. See supra section IfIA of this article.
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will be proved that mandatory organ conscription is the most efficient way to
cure the deficit and reshape social values. Specifically, this part first discusses
the doctrine of conscription, the details how comscription purports to embrace
social values and fears in such a way that will mold society into accepting ca- -
daveric organ conscription.

For the purposes of this article, the discussion will focus on the general pol-
icy of a conscription plan. Specific legislation would be needed to implement
such a plan, but T leave those details for later investigation. In doing so, I
briefly touch on presumed consent laws, because they closely relate to the goal .
of curing the organ deficit, and are a step on the same path as mandatory
conscription. '

A. PresuMED CONSENT: A STEP IN THE RicaT DIRECTION

This section discusses the presumed consent system for organ procurement.
Under this system, the presumption is that unless otherwise expressed and re-
corded, the decedent has consented to the removal and donation of all needed
organs after his or her death.”’ In the European Union, this practice appears
favored over other market remedies because a market approach seems “incon-
sistent with the EU objective of a high level of consumer protection [and] the
negative opinion of the European Parliament on commercialization or
organs. . .71 _

Ideally, presumed consent systemns eliminate the need to seek out the dona-
tive intent of the deceased through his family or other means. Despite this in-
tent, some European countries still insist on inquiring into the wishes of the
family, while other countries immediately remove organs at the point of death
unless there is clear evidence the deceased desired otherwise.”2

Regardless of the standard employed, the European system is still more effec-
tive than the current altruistic system of the United States.” Practically speak-
ing, the Huropean model has its advantages: no need to carry donor cards, no
need for last minute decision-making, and no need to ask for permission from
families to harvest. This system also preserved the semblance of respect for
individual autonomy as individuals are on notice to object to harvesting.”

This system is not without its imperfections. In practice, most physicians
seeking donation still inquire into the family’s wishes.” It also does not em-

70. Jefferies, supra note 35, at 634.

71 Id

72. Id. at 635. In terms of potential for abuse, the issee surrounding the propriety of removing
organs at the immediate potat of death in conjunction with definitions of death is beyond the scepe of
this paper.

73. Id. at 639,

74. Id. at 640,

75. Jefferies, supra note 35, at 641.
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brace the moral objections families or individuals have regarding donation.”® In
other words, those who objected for moral or social reasons under the system of
volunteerism will probably still object under the presumed consent System.
Thus, the goal of substantially increasing organ donation {as well as reducing
transactional barriers) is not accomplished. :

B. Tue PrmvcrrLes oF CONSCRIPTION

This section discusses the virtues of conscription. A general policy towards
conscription of organs would empower ¢very medical provider to harvest
“gvery cadaveric organ suitable for transplantation without regard to any con-
trary wishes expressed by the decedent while he lives or by surviving relatives
after he dies.””” A system that permits the removal of all necessary organs at
death by medical providers is also the most efficient means of producing the
necessary supply of organs. A blanket rule such as this reduces judicial and
legislative deliberation over the interpretation of the rule, and demolishes the
barriers created by thinking of the body as property- Conscription would not
require a “promotional campaign, compensation {0 donors, or even attempts {0
gain permission from donors and their families.””® Conscription would also
remove some medical lability issues: specifically, doctors would no longer be
liable for failing to obtain consent, nor would they have to be burdened by
seeking out consent before donations could be made.”

Other plans, such as the current volunteerism and the proposed market struc-
tures also purport to retain individual autonomy as well as to pperate within the
framework of the Constitution. For example, advocates of volunteerism suggest
that permitting individuals to choose whether to donate encourages charity and
generosity.? Under this system, generosity and charity drive donating; con-
flicts between family and individual autonomy are eradicated; and individual
autonomy is retained despite the degree of legitimate coerciveness, as it imple-
ments greater social good and common will.¥! Tt is not individual autonomy in
the sense of choice, rather, it is individual autopomy in the sense that with
enough organs available, a person’s capabilities are increased should a personal
need for organs arise. Thus one can live freely and have a more productive
life.52 i

Some would argue that choice is the touchstone of American freedom, and
choice includes the right to direct the disposition of one’s body. Yet, in times

76. Id.

77. Silver, supra note 47, at 681.

78. A.H. Barnet and David Kasserman, The Shortage of Organs for Transplantation: Exploring the
Alternatives, 9 Tssuss.L. & Mep. 117, 131 (1693).

79. Id. at 132,

80. Silver, supra note 67, at 696.

81. [d. at 686-97.

82. Sen, supra note 53, at 37.
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of national crisis (or even potential crisis) the population must be directed to
join into the greater social good; it is for this reason there is a military draft, as
well as prohibitions against assisted suicide.8? The law has always provided for
legitimate yet coercive means of shaping public attitude towards a greater pub-
lic good. Conscription of organs is not unlike these examples.

C. Tae PLaN: How CoONSCRIPTION SHAPES SOCIAL VALUES

Conscription merely purports to erase all notions of familial and individual
property rights in dead bodies. In doing so, the body will not and cannot be
commodified, nor will it escheat over to the state. Instead, conscription will
provide the medical community with the resources it needs to fulfill a need for
organs. Conscription is the most efficient bright line rule the legal system can
offer the public and the medical field. As stated in the introduction to this
paper, discussions regarding religious objections to conscription are outside the
scope of this paper.

Ethically, understanding what it is that the public values and fears most about
donating their organs will be crucial to initiating social change towards con-
scription. Such values include the ability to grieve, individual autonomy, super-
stition, fear of mutilation, fear of desecration, unwarranted governmental
intrusion and religious objection. Argunably, conscription neither denies nor
promotes any of these common fears: families will not have to face the decision
of whether to donate, and for all intents and purposes, bodily forms stay intact
after select organs are harvested; individual freedom is retained in the sense that
human growth potential and aligning with a common good will be promoted;
and under conscription, the government relinguishes control to the transplant
community.

Conscription also alleviates the fear of exploiting the poor, and the over rep-
resentation of wealthy recipients who have greater bargaining power. Conscrip-
tion does not favor the wealthy, nor does it prey on the poor. Conscription
creates no hold-out power for those whose organs are desperately needed.

V. ConNcrLusion

There i§ a desperate need for organs in America. Patients lose their freedom
and ability to live up to their potential: instead, thousands awaiting transplant-
able organs are dying needlessly as thousands more healthy, viable organs are
mterred. Social values and ideologies, as they stand today, can be flexed and
molded into a new ideology: one of ultimate giving. Conscription provides the
cure for the needless deaths; though the rule is radical, it is appropriately coer-
cive. The conscription cure is able to flex social values inio new values, such as
placing the highest priority in life on saving lives.

83. Silver, supra note 67, at T18-19.



No Guarantees Under Law
SueLA G. Graziano, EsQ.*

In today’s global setting, as new borders are set out and new national themes
are examined, there is a tendency for experts, especially democratic Western
nation consultants, to call upon their own national experiences to serve as a
guide for the setting out of policy and laws in other nations. It might, however,
be helpful to first observe the gaps in our own society between written law
(statute or case law) and “real” law, i.e., between de jure (defined as that which
exists as a matter of law) and de facto (defined as that Wthh exists as a matter
of conduct or practice). .

As a practicing attorney, I see that these gaps, or incongruities, between law
and life are ever-present. A clear example can be found in the lofty ideals
expressed in the federal (nationwide) and state anti-discrimination laws of the
United States of America and how these laws affect women in the workplace. |

If we briefly look at the role of working women in American society, we see
cyclical employment opportunities revolving around world wars. During World
War I and World War 11, employment of women became a national necessity as
men went off to fight the war. Cultural stereotypes of women as homemakers
and mothers were suspended, in addition to the laws concerning work allowed
to women, until the men came home to take back their jobs. We even see
women in military service jobs such as the Women’s Air Force being replaced
by men as the war wound down and male pilots replaced women in non-combat
flying. By the 1960’s, as part of a general social liberalization and push for
equality, we find the start of a new generation of laws concerned with discrimi-
natory behavior against women. This era mirrors advances in social welfare
Jaws passed during the 1930’s to protect workers in general from the effects of a
devastating depression and union suppression. Not since the post civil war era,
had we seen such a flurry of equal rights legislation.

The passage of the Equal Pay Act (hereinafter the “EPA”) in 1963 is an
appropriate point to start a review of the above-mentioned legislation. Follow-
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is admitted to practice in the Fourth Judicial Department of the State of New York, the federal courts in
the Western District of New York, the Second Circuit Court of Appeals and the United States Supreme
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State University of New York at Buffalo and is carrently in private practice, specializing in discrimina-
tion and child custody.
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ing this discussion, a chronological selection of relevant laws from the 1960°s
onward will be analyzed.

The EPAT is an amendment to the Fair Labor Standards Act (hereinafter
“FLSA”) of 19382 The FLSA set national standards for conditions of work
such as minimum wages, work hours, and safety standards. The EPA uses the
FLSA definitions and enforcement mechanisms. In 1974, the FLSA act was
amended to allow a lawsuit against any employer (including a public agency) in
any federal or state court of competent jurisdiction.3 Prior to this amendment,
state university employees could not sue under the EPA.

Title VII of the Civil Right Act of 1964 was passed to bar gender (and other)
discrimination in employment.* New York State’s parallel statute is Section
296 of the New York State Human Rights Law.>

- The Age Discrimination in Employment Act of 1967 (ADEA) bars discrimi-
nation in employment against men or women who are forty years of age or
older.s

Title IX of the Education Amendments of 19727 states that “no person in the
United States shall on the basis of sex, be excluded from participation in, be
. denied the benefits of, or be subjected to discrimination under any education
program or activity receiving federal financial assistance.”® Although fre-
quently used to enforce equality in resources available to males and females in
sports activities at educational institutes, this law has a broader mandate and
addresses general gender discrimination at all levels of state and private (if they
use federal funding) education. This protection extends to issues of employ-
ment including hiring, firing, reunng, pay, promotion, policies, and any benefits
awarded.

42 U.S.C. § 1983 deals with various constitutlonal rights, including freedom
from discrimination on the basis of sex, equal protection of the laws, and proce-
dural and substantive due process. Sex discrimination is covered by section
1983 where the conduct complained of rises to the level of a constitutional tort,
that is a violation of the 5th and/or 14th Amendment to the U.S. Constitution.?
To claim a constitutional deprivation, the equal protection clause of the 5th
Amendment must be violated, and absent express policy or treatment distin-

1. Equal Pay Act (EPA) of 1963 § 3, 29 U.S.C. § 206(d} (1994 & Supp. IV 1998).

2. Fair Labor Standards Act (FLSA) of 1938, 29 U.5.C. §§ 201-219 (1994 & Supp. IV 1998).

3. Fair Labor Standard Act Amendments of 1974, Pub. L. No. 93-259, §§ 6(d)(1), 25(c), 26 (codi-
fied as amended in 29 U.8.C. § 216(b)) {1994 & Supp. TV 1998).

4. See 42 U.8.C, § 2000-c (1994).

5. N.Y. Exec. Law § 296 (McKinney 1993).

6. Age Discrimination in Employment Act of 1967 (ADEA), Pub. L. No. 90-202 (codlﬁed as
amendcd in 29 U.5.C. §8§ 621-634) (1994 & Supp. 11 1997).

7. Title IX of the Education Amendments of 1972, Pub. L. No. 92-318 (codified as amended in 20
U.S.C. §§ 1681 er seq.) (1994).

8. Id

9. 42 US.C. § 1983 (1994).
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guishing between men and women on the bhasis of gender, a prima facie case
will fail and the court will dismiss these causes of action. To allege a violation
of due process, however, the interest to be protected must fall under the 14th
Amendment’s protection of liberty or property. A mere expectation of tenure
does not qualify as a property interest. A liberty interest may be violated if
public character assassination and stigmatization occurs in the process of deny-
ing tenure or a salary increase so that other employment is blocked. Barring a
major public relation gaff, low wages, and denial of tenure and promotion do
not invoke the constitutional denial of a liberty interest.

Finally, 42 U.S.C. § 1985 creates a cause of action for allegations of conspir-
acy to interfere with civil rights, while 42 U.S.C. § 1986 creates a cause -of
action for failure to prevent the deprivation of a constitutional right.'® Both
these protections fail if the underlying complaint of a civil rights violation fails,
such as dismissal of a Title VII and section 1983 claim. The right to equal
wages under the EPA is a stamfory construction and not based on a constitu-
tional right as such. The right to be free from sex discrimination, inctuding the
payment of unequal wages under Title VI, is a constitutional right. In examin-
ing the differences between what we say and what we do, the focus of this paper
will be on a basic, clear, “short” law and how it operates under the “best” of
conditions. '

The Equal Pay Act (EPA) is brief. It is part of the Fair Labor Standards Act
of 1938 and states that employers must pay equal wages for substantially equal
work, the performance of which requires equal skill, effort, and responsibility,
and is performed under similar working conditions. “Working conditions™ refer
to the surroundings at work or the possible hazardous conditions at work. !

This is an American federal law, mirrored by state laws, enacted by a demo-
cratically elected Congress and democratically elected State Legislatures. The
State of New York, self-proclaimed as an equal opportunity employer, has nu-
merous state laws which parallel the federal laws.’? Onpe agency of the New
York State government is the state system for higher education, the State Uni-
versity of New York (hereinafter “SUNY”) which has a well-defined population
for statistical analysis. SUNY had 7,866 full time (plus about 5200 part time)
employees across the state at 29 campus locations.'? SUNY is not a corporation
for profit, but dedicated to advancing the education of its students, through,
among other avenues, employing teachers in a hierarchy of ranks (lecturer
through and beyond full professor) who are proficient in instruction, research
and service to students, institution and community. The various campuses have

10. 42 U.S.C. §§ 1985-1986 (1994).

11. See EPA of 1963 § 3, 29 U.S.C. § 206(d) (1994 & Sopp. IV 1998).

12. See, e.g., N.Y. BExgc. Law § 296 (McKiney 1993).

13. Lots Haranere Er AL., Unrtep UNIVERSITY PROFESSIONS, RerorT OF THE WOMEN AND MmNOR-
1Ty SaLARY DisParrey AnaLysis (1993).



88 . NATL ITALIaN AMERICAN BAaR Ass’N JOURNAL [Vol. 10:85

some autonomy in employment matters.’* A union, United University Profes-
sions (hereinafter UUP) represents academic employees across campuses.'”

Here we have a setting of highly educated and generally sophisticated em-
ployees and employers, all part of a statewide system dedicated to non-discrimi-
natory policies of employment. Further, the contract between the union (UUP)
and the State of New York (on behalf of SUNY) contains specific provisions
barring illegal discrimination.’® The laws are clear, the policy is clear and the
words are explicit: There will be no discrimination because of gender. The
participants are all people of good will who are not biased, and many of the
employer’s administrative agents are women.
~ And yet, in practice, the de facto situation is that the women at SUNY, as a
group, are the victims of gender discrimination. Minorities also share this bi-
ased treatment. The employer (the State through SUNY) and the union both
admit that statistical analysis shows that there is gender bias in wage levels. It
is agreed that women as a group are not paid appropriately, that is, equally with
men, and a pay “disparity” exists.!”

The State of New York through SUNY and the UUP have each analyzed the
same state supplied data in tandem studies and, through the use of regression
analysis, have both come to the same conclusion. Women are paid, as a group,
less than. white males.!®

When data were first being collected on a faculty level in the 1970’s, males
comprised the majority of faculty and students in undergraduate institutions. To |
this day, males have continued to prevail numerically in all but the associate
levels in academia.'®

Tn 1990 a breakdown of population by race and gender at the national level,
the New York State level, and then at the SUNY level shows the following
percentages:?®

14, Id.

15. Unrrep UNIVERSITY PROFESSIONS, AGREEMENT BETWEEN THE STATE OF NEW YORK AND
Unrtep Universiry Proressions 1999-2003 (1998).

16. Urrrep UNIVERSITY PROFESSIONS, AGREEMENT BETWEEN THE STATE OF NEW YORK aND
UnrreD UNIVERSITY ProFEssions 1982-1985 Articie 21 (1981).

17. Unrrenp UNIVERSITY PROFESSIONS, AGREEMENT BEFwEEN THE STATE OF NEw YORK AMD

Unarep Universtry Proressions 1985-1988 Arricre 21.1 (1984) (This agreement specifically speils
out that state funding shall be ““used to correct demonstrated salary disparities within the Professional

Services Negotiating Unit™.).

18. HAIGNERE, supra note 13.

19. Id.; Benjamin Grost, Disparities in the Salaries and Appointments of Academic Women and
Men: An Update of a 1988 Report of Committee W on the Status of Womnen in the Academic Profession,
Acapeme, Jan. — Feb. 1999 <http://www.zaup.org/Issues/womeminHE/ wrepup. bim>.

20. HAIGNERE, supra note 13.
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National State SUNY
White (Male & Female) 75.6 69.3 88.2
African-American .
(Male & Female) 11.8 14.3 3.6
Asian (Male & Female) 2.8 37 6.0
Male 48.0 4807 - 72.5
Female 51.3 52.02 27.5

At the specialized SUNY colleges (optometry, forestry, etc.), the percentages
are even more skewed: 90.6% of faculty are white; 82.2% are male and 14.8%
are female.

By contrast, gender loading towards males is in the opposite direction for
undergraduate students. In the 1970°s, males were in the majority; by the
1980’s, women achieved parity; and by the 1990’s, the number of women
undergraduates exceeded males. The projections are that by 2010, males will
constitute less than 42% of the overall undergraduate population.”” Between
1970 and 1996, the percentage of women who earned bachelor of arts degrees
rose 77%, and the percentage of males declined 19%.%*

And yet national figures (which are paralleled by SUNY) show that women
comprise: 53% of lecturers, 51% of instructors, 42% of assistant professors,
329% of associate professors and 19% of full professors.?* Women of color
comptise only about 1.2% of full professors.?*

Data shows that over the last thirty (30) years, the gap in salaries between
male and female faculty members has actually increased.?s The proportion of
women granted tenure also shrank at some institutions.*” Females on the whole
earn approximately 85% of the salaries of their male counterparts?3.

Although at first glance, it would seem that salary could be closely tied to
promotion and tenure, the regression equations tell us that between 71% and
91% of salary factors are due to gender and race, depending on the campus.
Women earn more as they advance in rank but remain less well paid compared
to equally situtated males who advance in rank.*?

Discrepancies between male and females in rank (that is in promotions and
granting of tenure) and salary exists despite the EPA, Title VII, ADEA, Title IX

21. HAIGNERE, supra note 13. .

22. 11.5. DepaRTMENT OF EpucaTioN, NaTiONAL CENTER FOR EDUCATION Stamstics, Dic. OF
EpucatioN Stat, 2000 204, 215 (2001).

23. Id.

24. Id. at 267.

25. Id.

26. Emst, supra note 19,

27. Deoris Green, Tips to Help Research Universities Support Women Faculty, 8 WoMeEN IN HIGHER
Epucatiow 1, T {1999).

28. Ernst, supra note 19.

29. HAIGNERE, supra note 13.
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and all other legislative constitutional profections. All these written laws have
been operative for forty years, and women are still sliding backwards.

Under the Equal Pay Act, wage differentials must be job based. The
differential must not be a pretext for discrimination. Comparisons must be
made between individuals who perforin substantially equal work. If the
employer cannot show by one of the four affirmative defenses allowed under
the statute, that the pay was based on: (1) A seniority system; (2) A merit
systern; (3) A system which measures earnings by quantity or quality of
production; or (4) A differential based on any other factor than sex, then the
objective fact of pay difference becomes an iliegal act.3® The EPA is a strict
liability statute.! The intent of the actor is irrelevant, it is the salary differential
itself that is a violation of the law. However, intent to discriminate can add
another year of damage collection to the two-year time period in which one can
collect damages.3? Damages consist of the differential in pay that is not
contributed to by job related factors, reaching back two years from filing or
back three years if intent can be proven, plus attorney fees.?®

Since the monetary damages obtainable are minimal, EPA cases are usually
appended to Title VII or other causes of action. However, because the courts
have, with few exceptions, excluded tenure denial and promotion denial cases
from litigation, it is the salary issues that survive summary judgment motions,
leading to dismissal of other actions from the court.?* Courts are traditionally
reluctant to adjudicate issues that involve academic work-quality and believe
that academic institutions should be the judge of these issues. For example, in
Zahorik v. Cornell University,® the court noted:

[Flor a plaintiff to succeed in carrying the burden of persuasion, the evidence
as a whole must show more than a denial of tenure in the context of disagree-
ment about the scholarly merits of the candidate’s academic work, the candi-
date’s teaching abilities or the academic néeds of the department or
university. Absent evidence sufficient to support a finding that such disagree-
ments or doubts are influenced by forbidden consideration such as sex or race,
universities are free to establish departmental priorities, to set their own re-
quired levels of academic potential and achievement and to act upon the good
faith judgmeits of their departmenial faculties or reviewing authorities.¢

30. 29 U.S.C. § 206(d)(1) (1994 & Supp. IV 1998).
31. 29 U.S.C. § 215(a)(2) (1994 & Supp. IV 1998).
32, 29 U.S.C. § 216(b) (1994 & Supp. IV 1998).

33, 1d
34. See, e.g.. Fisher v. Vassar College, 114 F.3d 1332 (2. Cir. 1997); Coser v, Moore, 739 F.2d 746

(2d Cir. 1984} (varions female faculty at SUNY Stony Brook alleged system wide discrimination);
Pollis v. New School for Social Research, 132 F.3d 115 (2d. Cir. 1977); Ottavieni v. State University of
New York at New Paltz, 679 F.Supp: 288 (S.D.N.Y. 1988); Leder v. Sample, No. 88-CV-418C
(WD.NY. Jan. 9, 1997). .

35. 729 F.2d .85 (2d Cir.1982). ’

36. Id., at 94.
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This reluctance is a narrow exception to the general rule that if a court (ie. a
judge or jury) does not possess the expertise to make such a decision, then both
the parties shall present experts to testify as to the value of life or limb, (as in
wrongful death or malpractice cases), degree of harm to the individual or envi-
ronment (as in negligence cases such as toxic torts), or of family love and sta-
bility (as in custody cases). Apparently, the myth of the intellectual superiority
of academic decisions persists. Although most state higher education institutes
have written “objective” standards, which supposedly are followed for promo-
tion and tenure, these standards are apparently too unrealistic in holding col-
leges and universities accountable to their own written guidelines.

In the case of SUNY and the UUP, they have acquiesced to these pay dispari-
ties (i.e. discrimination in pay) by accepting a request from SUNY to divide up
among the female and minority faculty the funds allocated by the State to rem-
edy these pay differentials > The funds earmarked were less than the calcula-
tions for one year of the salary differential.®® ‘Thus, all pension, social security,
and inequities in other payments dependent upon salary were ignored. Periodic
cost of living raises under the contract are based upon salary (i.e. perhaps 3% of
salary) and are onc example of unaddressed disparity funding. Pensions are
contributed to by the employer on a flat percentage basis under a set salary
level, and then the percent of contribution increases for higher salaries. Non-
salary payments from special funds, merit raises, SUNY Foundation sources,
etc, which may go to white males versus others, were not evaluated.® There-
fore, we have a situation in which only the basic wage for a particular year 1s
raised minimally for those women who are below the average salary for men;
and further, the raise is only for women who have been evaluated statistically
by SUNY and the union to be approximateiy equal to the men in important
major variables.

A female faculty member who may have exce]led professwnaily compared o
a male faculty member and who was paid far less than the top paid male faculty
in her department (i.e. she might be paid $32,000.00 versus $46,000.00 for the
male), would nevertheless be paid a $300.00 or $500. 00 one time disparity
Wwage payment, because she is compared only to the mean wage of maies in the
institution.

To its credit, SUNY attempted to remedy the situation by making periodic
“disparity payments” to women (and minority) faculty. However, it has been
far too little and far too late. A woman in the position of a full professor who is
paid an average of $10,000.00 less than her male colleagues throughout her 30-
year career has lost $300,000.00 in salary alone. This does not include the
losses in pension, social security, and other financial benefits, which usually

37. HalGNERE, supra note 13.
38. Id
39. Id.
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add one-third to the income. If we take a minimum loss of $400,000.00 for
only 500 women, the total loss equals two hundred million dollars. If we esti-
mate that 2,500 women are underpaid $10,000.00 a year, then their lost income
equals one billion doHars. Or, conversely, the State of New York would have
saved one billion dollars over the last thirty years on the “backs of women.”*

It is difficult to correct this sitnation without strong support from a powerful
union. If changes occur, the correction may help the group, but not the individ-
ual. When individual women sue, it is not an easy task. Cases can take be-
tween five and ten years to reach trial. Many settlement offers are so low as to
be out of the question for acceptance. When lawsuits are won, the State
(SUNY) asks for jury verdicts to be overturned or a new trial granted. Such
relief may be granted by the court and when denied, SUNY has enough re-
sources to appeal. Individuals who sue SUNY have often already been forced
out by SUNY and have little money left after the expense of a lawsuit and trial
to pay for an appeal. Although such cases are based on an atforney’s contin-
gency fee arrangement, the cost of court fees, obtaining documents, and paying
for expert witnesses is currently about $15,000.00. Part of the cost goes toward
the discovery process, which can be lengthy and arduous. '

Under New York State law, all information regarding salaries of state em-
ployees is available to the public.*! However, a new hire does not know this or
have access to the college libraries where such data are kept. The department
“data book” is not shown to new hires. New hires are just very happy to have
been hired. If they knew the salaries that they were competing against, women
might be more sophisticated about negotiating for higher salaries and avoid
lawsuits.

Unfortunately, the salary information is no longer always public, as lawsuits
have proliferated. The salary information in one branch of SUNY is now in the
sealed library archive. Written permission must be obtained to review that pub-
lic data along with clearance given by the State Attorney General’s Office,
which represents SUNY in discrimination lawsuits. SUNY has its own staff of
attorneys, which collaborates on cases so that the legal manpower, resources
and resulting support staff far exceed even those available to the largest private
law firm, much less the smaller firms, which usually take on discrimination
cases for plaintiffs.

When we write about state systems such as SUNY, we are now into an area
of professional, highly educated women with a supposedly well-developed
sense of who they are, where they are, and what they want to be. Why then do
women professors get caught in such a negative sitnation? How can this hap-
pen? Is it ignorance? Women (and minorities) who are just beginning an aca-

40. See, e.g., Professor Succeeds in Baitle Over Equal Pay, Times Union, Dec. 8, 2000, at BZ; Jay
Rey, Woman Wins Buffalo State Equal Pay Lawsuit, Buffalo News, Dec. 7, 2000, at 3B.
41. N.Y. Pus. Orr. Law § 87 (McKinney 1988).
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demic career may not realize that a low starting salary keeps their income low
for their entire career. Additionally, they do not know what “low™ is.

‘More experienced professors are sometimes afraid to speak out for fear of
retaliation. In a study done at one SUNY college testimony had to be taken in
secret becanse so many women were afraid of being labeled troublemakers and
losing a chance at tenure, promotion, or retention.*?

Is there a difference between accomplished, sophisticated and aggressive fe-
male (including minority) professors who speak out and demand equality, as
compared to those who are ignorant of the rules of the game and/or too timid to
push hard? Overall (and of course there are always individual exceptions) the
answer is no. Statistical analysis shows that women in the SUNY system are
promoted less often, tenured less often, and not paid as well as comparable
white males.

In areas where women have other options, that is, the service or practice
areas of medicine, law, pharmacy, dentistry, etc. we see that women can move
out (o a private or group practice when they arc not well treated professionally.
These types of schools are not fully represented in salary studies.

How can a governmental entity in a democracy continue to knowingly violate
thé law? We know how this happens in despotic societies and we expect laws
to be ignored or even unilaterally changed under communism or fascism or
other dictatorships. But in the State of New York, in the United States of
America, how can women be paid so much less than they arc worth that even
the employer concedes this fact and agrees to pay (occasionally, a small
amount) more. I believe the answer is that if you do not enforce the law, the
law does not get enforced. In this civil law area, enforcement of the law de-
pends on civilian insistence by speaking, shouting, and if necessary, using the
court system. The union (UUP) does not agree with this position and believes
that it can more adequately represent, over time, professors who are paid below
standards. Individual professors who initiate lawsuits disagree.**

The Department of Labor under the Fair Labor Standards Act is legally re-
sponsible for enforcing the EPA, as is the Office of Civil Rights.*3 Although
many complaints from higher education employees center around tenure, pro-
motion, and salary, the time for processing complaints in an administrative
agency are long and the results are not always satisfactory. :

42. COMMITTEE ON THE STATUS OF WoMEN AT BUFFALO S7. COLLEGE, GENDER Bias HEARMNGS OF
SpriNG/SummMER 1994 (1594). ' '

43, HameneRrE, supra note 13.

44, Gwendolyn Bradley, Nota Bene, Acapeme, March-April, 2001. <http://wvrw. aaup.org/newweb/
publications/Academe/)ma/MAOINB htm> (quoting the director of research and legislation for UUP,
who was commenting on a successfully Lirigated EPA case: “Pay equity problems can be solved with-
out the kind of Jitigation involved in this case.”).

45. See AAUW LicaL ADvoc. Funp, A LICENSE FOR Bias: SEx DISCRIMINATION, SCHOOLS AND
Tires X (2000).
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Perhaps the larger question of why women are in, or allow themselves to be
put in this “lying on the bottom” position in the 21st century, has to be an-
swered without reference to legal history. What cultural forces have formed the
acceptance of these inequities towards women by men and women? If we go
back to the seminal case in this area, we get some clues.

In Corning Glass Works v. Brennan,’¢ the issue before the courts was
whether Corning Glass Works (a maker of household glass products and up-
scale Steuben Glass decorative pieces) violated the EPA by paying differential
pay to men and women for the same job on two different shifts. This New York
company had obeyed prior New York Law which forbade the employment of
women during the late night hours.#’ This was a measure designed to protect
the health of women and to preserve the home life for men and children. When
the law was repealed, and women were not only paid less on the day shift, but
were paid Iess on the night shift than men, the Department of Labor sued Corn-
ing in Federal Court.

Corning maintained that it did not violate the law as the base pay for both
sexes had been made equal. But men had a “red eye” bonus for working the
night shift. Because the EPA is a strict liability statute, the intent of Corning
was irrelevant; the only relevant issue was the end result that men received
higher wages than women for doing substantially equal work. The case went up
to the United States Supreme Court, where Justice Marshall wrote eloquently of
the perpetuation of the prior discriminatory status for women in their current
jobs and the need to break the cycle of low wages for women,

We see this cycle perpetuated beyond the working class into the white-collar
groups, such as female professors. The same problems that plagued the female
employees in Corning, New York, plague the women of SUNY. They have:

_fewer bargaining skills, fewer mentors to gnide them in how to deal with a
particular employer, and frequently carry their historical dependency and peace-
making attributes with them into a competitive marketplace. Perhaps most of
all, they need the job; their future is bound by their past.

In the twenty-first century women still fight for equality in our natlonal de-
mocracy and enlightened state governments. Payments of token sums as “dis-

46, 417 1.8, 188 (1971).

47, See 1927 N.Y, Laws ch. 453; 1930 N.Y. Laws ch. 868 {codified in N.Y. Las Law §§172, 173)
(prohibiting women from working between 10:00 pm. and 6:00 am.). In 1953, New York State al-
lowed women over twenty-one to work after midnight if the State Industrial Commission found that
employers would provide private transportation for female employees if there was no public transporta-
tion and safeguards existed. See 1953 N.Y. Laws ch. 708 (codified in N.Y. Lap Law §172(2})). In
1963, New York repealed and rewrote §§ 170-177 of the Labor Law and placed the above restrictions
on women, with some technical changes, into § 173 of the Labor Law. See 1963 N.Y. Laws ch. 783
(codified in pertinent part in N.¥. Las Law § 173(3)(a)(1}). In 1969, New York State amended the
Labor Law to comply with Title VII of the Federal Civil Rights of Act of 1964, by epealing the above
resirictions placed on women, See 1969 N.Y. Laws ch. 1042 (repealing N.Y. Las Law §§ 172, 173
relating to the restrictions of hours women could work).
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parity” pay does not alleviate the financial or psychological harm of being
treated as less than equal. However, awards of money and having a judge or
jury say out loud and in writing that, “you are right and they are wrong;” and
“you were worth more than paid to you™ goes a long way to heal the damage.
As a practicing attorney who represents clients who have taken on SUNY and
won, I note the judicial system is not supportive of these discrimination cases.
There is a general attitude by the courts that if women and minorities are paid
less (or promoted less or tenured less) they must be worth less (i.e., paid less
because their work is not as valuable as males). Fortunately, juries do not al-
ways share this sentiment. The average person on a jury votes for equality.
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Claims Commission (known as Docket No. 320) challenging the 1893 Agree-
ment and, in a 1978 Secretarial Order, the Tribe’s entitlement to most of the
disputed lands was confirmed. In Arizona v. California, 460 U.S. 605 (1983)
(Arizona II), the Supreme Court decided that the Secretarial Order did not con-
stitute a final determination of the reservation boundaries. The U.S. and the
Tribe entered into a settlement of Docket No. 320, which the Court of Claims
entered as its final judgment; as part of the settlement, the Tribe agreed it would
not assert those claims against the government again.

In Arizona v. California, 373 U.S. 546 (1964) (Arizona I), the Court held that
the U.S. had reserved water rights for the five reservations; that those rights
must be considered present perfected rights and given priority, and that those
rights should be based on the amount of each reservation’s practicably irrigable
acreage as determined by the Special Master. In Arizona 7, the Court held that
various administrative actions taken by the Secretary of the Interior did not
constitute final deterrninations of reservation boundaries: for purposes of the
1964 decree, and that lands within undisputed reservation boundaries were not
entitled to water under res judicata principles. In the Court’s 1984 supplemen-
tal decree, it again declared that water rights for all five reservations would be
subject to appropriate adjustments if the reservations’ boundaries were finally
determined. Tn 1987, the Ninth Circuit dismissed (on grounds of the U.S.” sov-
ereign immunity) a suit by California state agencies that could have finally de-
termined the reservations’ boundaries. The Supreme Court affirmed.

The issue in this case is whether the Fort Yuma claims of the Tribe and the
United States are preciuded by Arizona I and by the Claims Court consent judg-
ment in Docket No. 320. ' '

The Supreme Court held that, because the State party did not raise the preclu-
sion argument earlier in the litigation and had ample opportunity. to do so, the
claims of the United States and the Tribe to increased water rights for the dis-
puted boundary lands of the Fort Yuma Reservation were not foreclosed by
Arizona I. :

The Court noted that the Staie parties could have raised the defense in 1979
in response to the United States™ motion for a supplemental decree granting
additional water rights for the Fort Yuma Reservation and could have raised it
in 1982 when Arizona Il was briefed and argued. It quoted Fed R.Civ. P. 8(c),
and stated that res judicata is an affirmative defense ordinarily lost if not timely
raised. The Court also held that the claims of the United States and the Tribe to
increased water rights for the disputed boundary lands of the Fort Yuma Reser-
vation are not precluded by the consent judgment in Docket No. 320. The
Court noted that the settlement of Docket No. 320 had a claim-preclusive effect,
but that settlements ordinarily occasion no issue preclusion, unless it is clear, as
it was not here, that the parties intended their agreement to have such an effect.
Thus, consent judgments (like Docket No. 320) ordinarily support claim preclu-
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sion but not issue preclusion. Chief Justice Rehnquist, with Justice (O’ Connor
and Justice Thomas, concurred in part and dissented in part. The dissent be-
lieved that the U.S. and Quechan Tribe’s claim for additional water rights was
barred by the principles of res judicata.

Buckhannon v. West Virginia Dep’t of Health & Human Res.
532 U.S. 598, 149 L. Ed. 2d 855

Care home operator Buckhannon Board and Home Care (“Buckhannon”).
failed an inspection by the West Virginia fire marshal’s office because some
residents were deemed incapable of removing themselves from situations in-
volving imminent danger. After receiving orders to close its facilities, Buck-
hannon brought suit seeking declaratory and injunctive relief claiming that the
self-preservation requirement violated the Fair Housing Act of 1988 and the
Americans with Disabilities Act of 1990, The orders were stayed pending the
case’s resolution. The state legislature then eliminated the self-preservation re-
quirement and the case was dismissed as moot. Buckhannon requested attor-
ney’s fees as the prevailing party based on the catalyst theory, which posits that
a plaintiff is the prevailing party if it achieves the desired result because the
lawsuit brought about a voluntary change in defendant’s conduct.

The District Court denjed plaintiff’s motion requesting attorney’s fees and
the Court of Appeals affirmed in an uppublished, per curiam opinion, both in
accordance with the Fourth Circuit Court of Appeals’ decision in $1 and 82 v.
State Bd. of Ed. Of N.C., 21 F.3d 49, 51 (1994) (en banc) (A person may not be
a prevailing party except by viitue of having obtained an enforceable judgment,
consent decree, or settlement giving some of the legal relief sought).

The issue in this case was whether the term prevailing party, found in numer-
ous federal statutes allowing courts to award attorney’s fees and costs, included
a party that had failed to secure a judgment on the merits or a court ordered
consent decree, but had nonetheless achieved the desired result because the law-
suit brought about a voluntary change in defendant’s conduct. The Court held
that the catalyst theory was not a permissible basis for the award of attorney’s
fees under the Fair Housing Amendments Act of 1983 and the Americans with
Disabilities Act of 1990. ‘

The Court reasoned that a prevailing party is one who has been awarded
some relief by a court. Enforceable judgments on the merits and court-ordered
consent decrees create a material alteration of the parties’ legal relationship and
thus permit an award. The catalyst theory, however, allows an award whege
there is no judicially sanctioned change in the parties’ legal relationship. A
defendant’s voluntary change in conduct, although perhaps accomplishing what
the plaintiff sought to achieve by the lawsuit, lacks the necessary requirement
that such a change be in some way judicially caused.
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Buckman Co. v. Plaintiffs’ Legal Comm.
531 U.S. 341, 148 1.. Ed. 2d 854

Buckman Company was a consulting company that assisted manufacturer
AcroMed in navigating the Food and Drug Administration’s (FDA) approval
process for medical devices under the Medical Devices Amendments (MDA) of
the Federal Food, Drug and Cosmetic Act (FDCA). Buckman allegedly made
false claims to the FDA. to gain approval under a 360e procedure as a predicate
device. A predicate device may enter the market before full review has been
completed if it is demonstrated that the device has been on the market already.
Plaintiffs brought this action for injuries sustained due to improper use of ortho-
pedic screws against both AcroMed and Buckman. Plaintiffs claimed they suf-
fered severe injuries due to defects in the device. '

The District Court ruled that plaintiffs’ tort claims were preempted by the
MDA, and that only the federal government may bring claims for fraudulent
misrepresentations to the FDA. The Court of Appeals for the Third Circuit
reversed, holding that plaintiffs” claims were not specifically preempted by the
MDA. The Supreme Court granted certiorari and reversed, holding that the
plaintiffs’ claims were preempted. '

The Court reasoned that fraudulent representations to federal agencies are to
be policed by the Federal Government. The Federal Government is responsible
for bringing FDA claims. The Court held that if subject to unlimited tort liabil-
ity, companies are likely to provide so much information to the FDA under a
360 proceeding that the process would slow to the point that it would become
ineffective. Furthermore, applicants could fear that any judge at any time could
subject them to tort Hability.

Fed. Election Comm’n v. Colorado Republican Campaign Comm.
533 U.S. 431, 150 L. Ed. 2d 461 -

This case was remanded by the Supreme Court’s ruling in Colorado Republi-
can Fed. Campaign Comm. v. FEC, 518 U.S. 604 (1996), to determine the
definition of contribution and expenditure under the Federal Election Campaign
Act.

The Federal Election Committee (“Committee”) challenged limitations on
expenditures coordinated with political candidates. Under the Court’s ruling in
Buckley v. Valeo, 424 U.S. 1 (1976), the Court held that limits on independent
campaign expenditures by a political party are unconstitutional. The original
case centered around expenditures by the Committee in support of a political
candidate’s campaign. The Committee challenged all limitations cn political
party expenditures as facially unconstitutional. The District Court and a divided
Tenth Circuit affirmed the Committee’s position. The Supreme Court granted
certiorari and overtumed the Appellate Court’s decision.
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The issue in this case was whether limitations on expenditures by political
parties were facially unconstitutional. The Court held that coordinated expendi-
tures are more likely to produce political corruption (or the appearance of) and
are subject to a higher level of scrutiny. Furthermore, the Court held that coor-
dinated expenditures are more akin to contributions than egpenditures and,
therefore, a higher level of scrutiny applies.

‘While the Court in Buckley rejected limitations on independent expenditures
by political parties, the Court did not determine whether all limits on expendi-
tures were facially unconstitutional. The Committee claimed that limits on co-
ordinated expenditures would unduly burden a political party. The Committee
claimed that a political party is unique in that it advocates the views of its
membership, and limitations on coordinated expenditures would limit its ability
to function in its role. The Committee argued that it was subject to a different
Tevel of scrutiny than other political bodies because of the relationship it has
with the candidate.

The Court held that coordinated expenditures are subject to the same level of
scrutiny as campaign contributions. The Court reviews contribution limits in-
quiring whether the restriction was closely drawn to match what is a sufficiently
important government interest in combating corruption. Coordinated expendi-
tures would atlow an individual contributor to circumvent individual contribu-
tion limits to candidates by simply donating to a political party. Furthermore,
limitations on coordinated expenditures are justified by concerns about political
corruption. In addition, the Court held that political partics are subject to the
same level of scrutiny as other political actors because of the danger that con-
tributors could circummvent contribution limits to candidates by simply giving to
the party. -

. Ferguson v. Charleston
532 0J.8. 67, 149 L. Ed. 2d 205

Charleston public hospital, police, and officials started a program to locate
cocaine using maternity patients because counseling and treatment did not
" lower drug use. The program required testing of patients suspected of using
drugs. Specific guidelines were enacted for those patients testing positive, in-
cluding education, treatment, arresting procedures, and prosecutions for drug
offenses, child neglect, or both. The program did not affect the care given (o
the expecting mothers or the newborns. Patients who tested positive for drugs
were arrested. Patients thus arrested through this program claimed that they
were subject to unconstitutional searches.

The District Court instructed the jury to rule for the patients (petitioners)
unless the jury found consent. The jury found for the city (respondents), hold-
ing that the patients consented to the search. The petitioners appealed the case
to the United States Court of Appeals for the Fourth Circuit. They argued that
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the evidence did not prove consent. The Fourth Circuit; without considering the
issue of consent, framed the issue in terms of whether the searches were reason-
able because “special needs” may justify searches intended to promote non-law-
enforcement ends. The Supreme Court granted certiorari to review the Fourth
Circuit’s holding based on “special needs.”

The issue in this case was whether, under the Fourth Amendment, a drug-
testing program used to obtain evidence of a patient’s criminal conduct consti-
tuted an unreasonable search if the patients did not consent to the test.

The Supreme Court held that a drug-test -program is an unconstitutional
search if the patient did not consent to the test. Therefore, the Court reversed
and remanded the case to determine whether the petitioners consented to the
test. In doing so, the Court reasoned that the state hospital is subject to the
Fourth Amendment’s ban on unreasonable searches and seizures, and the drug
tests were unreasonable searches under the Fourth Amendment. Assuming ar-
guendo that the peutloners withbeld consent, the Supreme Court held that the
drug-testing program was an unconstitutional search. The Court stated that
“special needs” did not justify the hospital’s unconstitutional searches. The
program’s ovefall goal may have been to abate drilg use among pregnant wo-
men. However, the program’s immediate goal “was to generate evidence for
law enforcement purposes in order o reach that goal.” Allowing the searches
under “special needs would immunize “any nonconsensual susp1c10niess
search.”

Gitlitz v. Comm’r of Internal Revenue. -
531 U.S. 206, 148 L. Ed. 2d 613

Petitioners were shareholders of PD.W. & A., Inc:; a corporation that had
elected to be taxed under subchapier S of the Internal Revenue Code. In 1991,
the company realized $2,021,296 of discharged indebtedness and was insolvent
in the amount of $2,181,748. Due to the insolvency, the indebfedness was ad-
ded to the company’s balance sheet. Petitioners increased their bases in the
company stock “by their pro rata share of the amount of the corporation’s dis-
charge of indebtedness.” Petitioners used the increase bases to deduct on their
personal tax refurns.

The Commissioner of Internal Revenue made the determination that the peti-
tioners could not use the company’s discharge of indebtedness and denied the
petitioner’s deductions. Petitioners then requested that the Tax Court to review
the Commissioner’s decision, and the Tax Court granted relief to the petition-
ers. Later, the Tax Court, upon motion by the Commissioner, reconsidered its
decision and held that the shareholders could not use an S corporation’s dis-
charge to increase their bases. The Court of Appeals affirmed.
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The issue in this case was whether the increase in the taxpayers’ corporate
bases occurred before or after the taxpayers were required to reduce the S cor-
poration’s tax attributes.

The Supreme Court reversed the Court of Appeals, and held that the statute
provided that the increase in the taxpayer’s corporate bases occurred after the
basis adjustment and pass-through.

The Court reasoned that the order of the steps of the pass-through and attri-
bute reduction was important in determining whether petitioners were “deficient
when they increased their bases by the discharged debt amount and deducted
their losses.” First, after reviewing the applicable statute, the Court concluded
that the reductions were made after the determination of the tax imposed under
the statute. The Court stated that in the case at bar, the petitioners had to “pass
through the discharged debt, increase corporate bases, and then deduct their
losses, all before any attribute reduction could oceur.” '

Second, the Court Iocked to the policy concems regarding the structure of the
Statute. The concern was that if shareholders were allowed to pass through the
discharge of indebtedness as the petitioners did, shareholders would face double
taxation. Thus, by application of the statute, the shareholder “would be ex-
empted from paying taxes on the full amount of the discharge of indebtedness,
and they would be able to increase bases and deduct their previously suspended
losses.” The Court reasoned that because the statute pennjttéd taxpayers fo
benefit from the policy concern, the Court was not going to address the concern
forther.

Kyllo v. United States
533 U.S: 27; 150 L. Ed. 2d 54

Federal Agents saspected that the Petitioner, Danny Kyllo, was growing ma-
rijuana in his Oregon apartment. The Agents knew that Kyllo would need high
intensity lamps to grow marijuana indoors. Following up on their suspicions,
the Agents used a thermal imaging device to scan the exterior of the petitioner’s
apartment for infrared radiation. When they detected high levels of radiation,
the Agents used the information to secure a search warrant for the petitioner’s
home. A large amount of marijuana was found, and the petitioner was arrested.

At trial, the court denied the petitioner’s motion to suppress the evidence
seized from his home. The petitioner entered a conditional guilty plea. The
Court of Appeals for the Ninth Circuit affirmed, holding that the petitioner “had
shown no subjective expectation of privacy because he had made no attempt to
conceal the heat escaping from his home.” The petitioner appealed to the
United States Supreme Court. :

The issue in this case was whether the thermal scan of the petitioner’s apart-
ment constituted a “search’” within the meaning of the Fourth Amendment, thus
requiring a search warrant.
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The Court, in a 5-4 decision authored by Justice Scalia, held that: “Where, as
here, the Government uses a device that is not in general public use, to explore
details of the home that would previously have been unknowable without physi-
cal intrusion, the surveillance is a ‘search’ and is presumptively unreasonable
without a warrant.”

The Court began its analysis by retracing the evolution of Fourth Amendment
search and seizuare jurisprudence. The Court recounted the permissibility of or-
dinary visual surveillance and the evolution of the plain view doctrine. How-
ever, Justice Scalia emphasized the fact that a Fourth Amendment search occurs
“when the government violates a subjective expectation of privacy that society
recognizes as reasonable.” The Court noted that “the present case involves of-
ficers on a public street engaged in more than naked surveillance of a home.”
Vigilant of ever increasing advances in technology, the Court held that: (1) the
petitioner had a reasonable expectation of privacy in his home, and (2) the in-
formation obtained by the Federal Agents would not otherwise have been ob-
tained without physical intrusion into “a constitutionally protected area.”

Legal Services Corp. v. Velaguez
531 U.S. 533, 149 L. Ed. 2d 63

Congress enacted the Legal Services Corporation Act in 1974, which estab-
lished the Legal Services Corporation, a non-profit corporation that distributes
funds appropriated by Congress. These funds go to grantee organizations pro-
‘viding financial support—for proceedings in non-criminal matters—to persons
unable to afford legal assistance, One of the conditions imposed by Congress
prohibits legal representation funded by Legal Services Corporation money if
the representation challenges existing welfare law. This restriction emerged as
a part of the Omnibus Consolidated Rescissions and Appropriations Act of
1996. As a result of this restriction, Legal Services Corporation could not ac-
cept representation designed to change, or to challenge the validity of the ex-
isting welfare laws.

Attorneys from New York City, employed by Legal Services Corporation
grantees {among others), sought a preliminary injunction in the United- States
District Court for the Eastern District of New York to declare the restriction
invalid. The District court denied a preliminary injunction, finding that there
was no probability of success on the merits, a requirement for a successful pre-
liminary injunction. The United States Court of Appeals for the Second Circuit
reversed, and approved an injunction against enforcement of the provision and
found the provision in violation of the First Amendment. The Supreme Court
granted certiorari.

The issue in this case was whether restrictions by Congress, such as prohibit-.

ing ihe use of Legal Services Corporation funds when the representation in-
- volves efforts to amend or otherwise challenge existing welfare law, violated
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the First Amendment rights of Legal Services Corporation grantecs and their
clients.

The United States Supreme Court affirmed the decision of the Second Circuit
Court of Appeals and held that the funding restriction prohibiting Legal Ser-
vices Corporation funds from being used to amend or otherwise challenge the
validity of existing welfare laws violated the First Amendment and, thus, was
unconstitutional. "

The Court reasoned that the Legal Services Corporation program was de-
signed to facilitate private specch and not to promote governmentdl messages.
The attorney is not speaking for the government and, instead, is speaking on
behalf of the indigent client. The advice from an attorney Lo his or her client
cannot be classified as governmental speech and, thus, the regulation of private
speech occurred in the application of this restriction. Permitting this restriction
distorts the atforney-client relationship and attempts to exclude cases Congress
finds unacceptable, but are within the province of the courts to hear. “Here,
notwithstanding Congress’ purpose to confine and limit its program, the restric-
tion operates to insulate current welfare laws from constitutional scrutiny and
certain other legal challenges, a condition implicating central First Amendment
- concerns.” The Legal Services Corporation Act funds constitutionally protected
expression and the Constitution does not permit confining litigants and attor-
neys in this manner. Thus, the funding condition was held invalid in that it was
a violation of the First Amendment. '

New York Times Co. v. Tasini
333 U.S. 483, 150 L. Ed. 2d 500

" Publishers contracted with the freelance authors to have their individual arti-
cle printed in publishers’ magazines and newspapers. The authors contended
that the contracts did not give consent to allow electronic databases, such as
Lexis Nexis, permission to reproduce the article. The publisher’s theory was
that they licensed the rights to copy and sell the authors’ individual articles to
Lexis and other electronic databases. Thus, when an individual accessed Lexis
or the other electronic databases, the authors’ articles appear in isolation from
the original collective work from which the articles were originally published.
Furthermore, Lexis and the other electronic databases did not reproduce the
original magazines and newspapers’ formatting such as headline size, page
placement, advertisements (next to the articles) and pictures,

The United States District Court for the Southern District of New York, en-
tered summary judgment for defendant-publishers and denied plaintiff-authors’
motion for reconsideration. The authors appealed. The United States Court of
Appeals for the Second Circuit reversed and entered summary judgment in
favor of the authors. The Supreme Court granted writ of certiorari.
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The issue in this case was whether the freelance authors’ copyrights were
infringed because their articles were not a revision of the collective work that
they originally appeared in.

The United States Supreme Court held that the reproduction of the freelance
authors’ works by the publishers and the electronic databases were in violation
of 17 U.S.C. § 201(c) (The Copyright Act), because the electronic databases
were not part of the collective work or series of publications by the print pub-
lishers. The articles appeared as stand-alones and were not in context with the
original collective work.

The Court reasoned that a publisher is permitted to reprint an article by a
freelance author in a later edition of the magazine, newspaper or book, but it or
a licensee may not revise or reprint it in a new anthology or in an entirely new
collection. For example, a publisher can take an article from the 1980 Encyclo-
pedia Britannica and reproduce the article in the 1990 edition of Encyclopedia
Britannica. However, the publisher cannot take the same article and publish it
in another Encyclopedia or periodical. The publisher does not have the author’s
permission to reproduce or distribute copies of the article in isolation or within
new collective work according to § 201(c).

The Court further reasoned that Lexis and the other electronic databases were
not similar to microfiche/film because the articles appeared in isolation from the
original publications and the original formatting was not preserved. The elec-
tronic databases do not present the author’s work as part of a revision of the
original collective work and therefore fail the § 201(c) test. The Court sug-
gested that authors and publishers should enter into private contracts that allow
for electronic réproduction of the authors® works.

Penry v. Johnson
532 U.S. 782, 150 L. Ed. 2d 9

John Penry was arrested for murdering Pamela Carpenter on October 25,
1979. A Texas jury found Penry guilty of capital murder in 1980 based upon
jury instructions to answer three special issues following the applicabie sfatute.
The judge did not give the jury instructions to consider mitigating factors, such
as Penry’s mental retardation. The sentencing jury returned a sentence of death.

The United States Supreme Court, on appeal in Penry v. Lynaugh, 492 U.S.
302 (1986) (Penry I), held that thé jury instructions were violative of Penry’s
Eighth Amendment rights, because the jury was not instructed o consider miti-
gating factors. The Court held in Penry I that the person imposing the sentence
must be able to consider mitigating evidence in imposing a sentence such that it
reflects a “reasoned moral response to the defendant’s background, character,
and crime.”

In 1990, a new senfencing jury was convened and, again, Penry was sen-
tenced to death. This time, the judge gave oral instructions to the jury to con-
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sider mitigating factors in answering the special issues, but the instructions that
accompanied the verdict form made no mention of the mitigating evidence, and
the jury failed to fully take into account the mitigating factors. The Texas Court
of Criminal Appeals affirmed. Penry v. State, 903 S.W.2d 715 (Tex. Crim.
App. 1995). The Supreme Court again granted certiorari.

There were two distinct issues in this ¢ase. Firstissue was whether testimony
regarding Penry’s allegedly dangerous character violated his Fifth Amendment
rights. The second issue in this case was whether the jury instructions complied
with the holding in Penry I. _ '
 The Supteme Court held that the psychological tesimony regarding Penry’s
character did not violate his Fifth Amendment Rights; however; the jury in-
structions failed to comply with Penry 1. -

Penry’s first argument on appeal to the Supreme Court was the admission of
a report by Dr. Peebles in 1977, stating that Penry’s future dangerousness was
in viclation of his Fifth Amendment right against self-incrimination. Penry
claimed this case was analogous to the facts in Estelle v. Smith 451 U.S. 454
(1981), where the Court disallowed the admission of a psychiatrist’s testimony
regarding future dangerousness of the plaintiff under Fifth Amendment
grounds. However, Estelle also held that the outcome could have been different
if the defendant independently produced such psychiatric testimony. In Penry,
the Court distinguished Estelle because Penry’s mental condition was at issue,
and Penry’s attorney independently chose Dr. Peebles as the psychiatrist to ex-
aminé Penry. Furthermore, the Court stated that Estelle was a case uniqué to its
particular facts. :

Penry’s second argument was that the fatest jury instructions were not in
accordance with the Court’s holding in Penry I. The Court accepted this argu-
ment because the instructions were confusing to jurors since there was no men-
tion of mitigating evidence on the written instructions such that the jurors did
not know how to effectively consider these factors in answering the special
issues. Thus, the Court affirmed in part, reversed in part, and remanded the
case to the lower court. '

PGA Tour v. Martin
532 U.S. 661, 149 L. Ed. 2d 904

PGA Tour Inc. (PGA) sponsors professional golf tournaments. Golf carts are
allowed according to the Rules of Golf, with the exception that on professicnal
tours, players must walk the course. This exception is intended to increase the
fatigue of the player and add more challenge to a shot. Casey Martin (Martin)
is a professional golfer afflicted with Klippel-Trenaunay-Weber Syndrome,
which is degenerative circulatory disorder that prevents him from walking golf
courses. The disorder constitutes a disability under the Americans with Disabil-
ities Act of 1990 (ADA). ' -
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The District Court entered a permanent injunction requiring PGA. to permit
Martin to use a cart because under Title IIT, golf courses are public accommoda-
tions. The court held that the walking rule was intended to inject fatigue into
the skill of shot-making and Martin suffers greater fatigue with the use of a cart
than his able-bodied competitors endure from walking and to accommodate
Martin would not “fundamentally alter the nature” of the tournaments. The
Ninth Circuit Court of Appeals affirmed, concluding that golf courses are places
of public accommodation during professional tournaments and permitting Mar-
tin to use a cart would not “fundamentally alter the nature” of those
tournaments. '

This case raised two issues: (1) whether the ADA protected access to profes-
sional golf tournaments by a qualified entrant with a disability; and (2) whether
a disabled contestant may be denied the use of a golf cart because it would
“fundamentally alter the nature” of the tournaments, § 12182(b}2)(A)(i1), to
allow him to ride when all other contestants must walk.

The United States Supreme Court affirmed the Ninth Circuit’s holding and
held that: (1) Title III of the ADA prohibited PGA from denying Martin equal
access to its tours on the basis of his disability; and (2) allowing Martin to use a
golf cart would not fundamentally alter the nature of PGA’s tournaments.

The Court, through Justice Stevens’ opinion, reasoned that the “general rule”
under Title I of the ADA states: “No individual shall be discriminated against
on the basis of disability in the full and equal enjoyment of the. . . privileges. . .
of any place of public accommodation by any person who owns, leases, or oper-
ates a place of public accommodation.” 42 U.S.C. § 12182(a). A “public ac-
commodation” is defined in terms of extensive categories construed liberally
and a “golf course” is listed as a place of public accommodation. § 12181(7).
Discrimination is defined as “a failure to make reasonable modifications. . .to
accommodate individuals with disabilities, unless the entity can demonstrate
that making such modifications would fundamentally alter the nature of
such. . .accommodations.” § 12182(b)(2)(A)(ii). The use of a golf cart by Mar-
tin does not fundamentally alter the nature of PGA’s tournament because golf
carts are consistent"with the fundamental characier of golf and the puipose of
the rule to inject fatigue into shot-making is satisfied. The Court stated that
even with the use of a golf cart, Martin suffers greater fatigue than his able-
bodied competitors do by walking. Since allowing Martin to use a cart does not
fundamentally alter the nature of the tournaments and the PGA failed to make
reasonable modifications to accommodate Martin, this constituted discrimina-
tion. Martin, therefore, was discriminated against on the basis of a disability at
golf courses, which are a public accommodation leased by the PGA. Because
this action constitutes a violation of Title HIT of the ADA, Martin is afforded

protection.
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Shaw v. Murphy
532 U.S. 223, 149 L. Ed. 2d 420

Kevin Murphy, a prisoner at the Montana State Prison, served as an “inmate
law clerk.” Murphy attempted to help Pat Tracy, a fellow prisoner charged with
assaulting a correctional officer. Murphy—who was not Tracy’s designated
law clerk—wrote a letter to Tracy, advising him of his rights. Prison officials
intercepted the letter. Murphy, punished for insolence and for interfering with
due process hearings, brought 242 U.S.C. § 1983 action against the prison offi-
cials. The substance of this § 1983 action was that the prison officials actions
violated Murphys’s due process rights, the right of inmates to access the court,
and his First Amendment right to provide legal assistance to other inmates.

The District Court granted the prison’s motion for summary judgment on all

- of Murphy’s claims. Applying the test in Turner v. Safley, 482 U.S. 78 (1987),

the court found a “valid, rational connection between the prison inmate corre-
spondence policy and the objectives of prison order, security, and inmate reha-
bilitation,” and dismissed Murphy’s First Amendment claim. The Coust of
Appeals for the Ninth Circuit reversed, finding that inmates have a right to
assist other inmates with their legal claims. The Ninth Circuit applied the Tur-
ner test, but found that the special right to legal assistance tipped the balance in
favor of Murphy and prisoner’s rights and against the government’s interest in
smooth prison operation.

The issue on appeal was whether Murphy possessed a First Amendment right
to provide legal assistance “that enhances the protections otherwise available
under Turner.”

The Supreme Court reversed the judgment of the Ninth Circuit and held that
Turner did not permit an increase in constitutional protection whenever a pris-
oner’s communication includes legal advice. ‘

The Court premised its opinion by stating its historic reluctance to intervene
in prison operations. It then looked at the test it devised in Turner for reviewing
prisoners’ copstitutional claims: “When a prison regulation impinges on in-
mates’ constitutional rights, the regulation is valid if it is reasonably related to
legitimate penological interests.” The court looks at, inter alia, whether there is
a “valid, rational connection” between the regulation and the “governmental
interest put forward to justify it.” While the Ninth Circuit looked at the impor-
tance of the right to give legal assistance and balanced that with the prison

regulation, the Supreme Court rejected such an approach, holding that the Tur-

ner test does not “accommodate valuations of content.” The Court stated that
prison officials are primarily responsible for determining what regulations are
pecessary for prison operation, and rejected altering the Turner test to include
more judicial oversight of prisons. Finally, the Court stated that granting pris-
oners’ legal advice special protection could undermine prison officials’ control
over their prisons.
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United States v. Hatter
532 U.S. 557, 149 1. Ed. 2d 820

In 1982, Congress extended Medicare to federal employees, which meant that
then-sitting federal judges were required to have Medicare taxes withheld from
their salaries. In 1983, Congress required all newly hired federal employees to
participate in Social Security and permitted, without requiring, almost all (about
ninety-six percent) of then-currently employed federal employees to participate
in the program. The remaining four percent, including all federal judges, were
required to participate, except that those who contributed to a covered retire-
ment program could modify their participation in a manner that would leave
their total payroll deduction unchanged. A number of federal judges filed suit,
arguing that the laws violated the Compensation Clause, which guaranices fed-
eral judges a compensation that shall not be diminished during their continua-
tion in office.

The Coust of Federal Claims ruled agamst the judges, but the Federal Circuit
reversed. On certiorari, some of the Justices were disqualified and the Supreme
Court failed to find a quorum, thus affirming the Federal Circuit’s judgment
with the same effect as upon affirmance by an equally divided court. United
States v. Hatter, 519 U.S. 801 (1996). On remand, the Court of Federal Claims
found that the judges’ Medicare claims were barred by the six-year statute of
limitations, and that in any event, a subsequent judicial salary increase made
any damages minimal. The Federal Circuit reversed, holding that the Compén-
sation Clause prevented the Government from collecting Medicare and Social
Security taxes from the judges, and that the 1984 pay increase did not remedy
the violation. Given the relevarit Statutory provisions and the passage of time, a
guorum became avajlable to consider the questions presented and the Court
granted certiorati.

The issues presented in thiS case were: (1) whether Congress violated the
Compensation Clanse when it extended the Medicare and Social Security taxes
to the salaries of then-sitting federal judges; and (2) if so, whether auy such
violation ended when Congress subsequently increased the salaries of all federal
judges by an amount greater than the new taxes.

The Supreme Court held that the Compensation Clause prevents the Govern-
ment from collecting Social Security taxes, but not Medicare taxes, from federal
judges who held office before Congress extended those taxes to federal employ-
ees. The Compensation Clause violation was not cured by the 1984 pay in-
crease for federal judges. :

The Court reasoned that although the Compensation Clause prohibits taxation
that singles out judges for specially unfavorable treatment, it does not forbid
Congress to epact a law imposing a nondiscriminatory tax upon judges and
other citizens. Thus, the Medicare tax is constitutional. However, because the
Social Security tax rules effectively singled out then-sitting federal judges for
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unfavorable treatment, the Compensation Clause forbids the application of the

Social Security tax to those judges. In practice, the Social Security tax allowed
nearly every then-sitting federal employee to avoid the tax, except federal
judges. The new law also imposed a substantial cost on federal judges with
little or no expected benefit for most of them. In respect to the pay increase, the
context in which the increase took place reveals nothing to suggest that it was to
remedy the losses sustained by the pre-1983 judges, rather the increase was
more likely given to counter inflation.

Whitman v. American Trucking Ass'ns
531 U.S. 457,149 L. Ed. 2d 1

The 1990 amendments to the Clean Air Act (CAA) set forth comprehensive
plan for reducing ozone levels by revising national ambient air qualify standards
(NAAQS) for ozone and particulate mafter. CAA has the Environmental Pro-
tection Agency (EPA) set air quality criteria at five-year intervals. In 1997,
suchi standards were revised. American Trucking Associations (ATA), other
private companies, and the states of Michigan, Ohio, and West Virginia chal-
lenged the new standards. , '

The Court of Appeals for the District of Columbia Circuit heard the case,
pursuant to 42 U.S.C. § 7607 (b)(1) and held for the ATA. in part and against
them in part. EPA requested a petition for rehearing. The petition was granted,
buit the panel tejected the EPA’s new arguiments. The Court of Appeals denied
the EPA’s request for a rehearing en banc. The Administrator and the EPA
both petitioned the Supreme Court for the review of three questions. Respon-
dents cross-pefitioned for review of one additional question. The Supreme
Court granted certiorari on both petitions and consolidated the cases.

The Supreme Court addressed four issues in this case: (1) whether
§ 109(b)1) of the CAA delegates legislative power to the Administrator of the
EPA; (2) whether thic Administrator may consider the costs of implementation
in setting NAAQS under § 109(b)(1); (3) whether the Court of Appeals had
jurisdiction to review ‘the EPA’s interpretation of Part D of Title I of the CAA
(in terms of implementing the revised-ozone NAAQS); and (4) if the Court of
Appeals had jurisdiction, whether the EPA’s interpretation of that part was
permissible. : _

The Court held that: (1) the EPA does not have a proper delegation of legisla-
tive power under § 109(b)(1); (2) the EPA Administrator is not permitted to
consider implementation costs in setting NAAQS under § 109(b)(1); (3) the
Court of Appeals does have jurisdiction over the implementation issue under
the CAA,; and (4) the EPA’s manner and policy in implementation is unlawful:

The Court based its decisions of four distinct principles. First, the Court
addressed the constitutional delegation doctrine. “In a delegation challenge, the
constitutional guestion is whether the statute has delegated legislative power to
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the agency.” The degree of discretion that an agency has which can be deemed
acceptable varies along with the scope of the power given to the agency by
Congress. The EPA tried to cure this unlawful delegation by curbing its own
power by using a limited construction of the statute. The Court found that the
limits that the statute puts on the EPA’s own discretion have been held as a
violation in other precedents and is impermissible.

Second, the Court addressed the matter of costs. The Court held previously
that economic considerations pay no part in the promulgation of ambient air
quality standards under the CAA. (Lead Industries v. Envel. Prot. Agency, 449
U.S, 1042 (1980)). Section 109(b)(1) allows the EPA to set air quality stan-
dards which are needed to protect the public health. All the statute allows the
EPA to do is to identify the maximum airborne pollutants that the public health
can tolerate, decrease such to an adequate margin of safety and set the standard
for that level. The CAA bars the EPA from looking at the costs of setting their
air quality standards because the CAA gives no explicit permission to the EPA
to do so; they are limited to the duties explained above.

Third, the Court reviewed the Court of Appeals jurisdiction. The lower court
had the power of judicial review over the EPA’s implementation policy because
the EPA had finalized its plans for setting air quality standards and the lawful-
ness of the EPA’s implementation plans was ripe. The Supreme Court reasoned
that its review will not interfere with EPA administrative action because the
EPA had already finalized the implementation issue. Judicial review could be
obtained because the EPA made a final determination of its standards, which
constitute final agency action subject to judicial review.

Lastly, the Court looked at EPA implementation. The Court found part of the

statute ambiguous, therefore, the Court must defer to a reasonable interpretation
made by the administrator of an agency. Chevron v. Natural Resources Def.
Council, 467 U.S. 837 (1984). Notwithstanding this deference, the Court found
that the agency’s interpretation of the statute was an abuse of its discretion. The
statute is ambiguous between the interaction of two parts. If the Court were to
defer to the EPA’s unreasonable interpretation, it would render Subpart two’s
restrictions on the EPA void once Subpart one (a new ozone NAAQS) had been
decided upon. Thus, the Court held that the new standards and interactions
between the statute go beyond reasonable interpretation. Therefore, the EPA’s
implementation policy is unlawful, and it was remanded to the EPA to develop
a reasonable implementation policy.
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