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ATTENTION
SUBSCRIBERS

The Digest invites its readers to submit articles of significance to
the Italian-American Community or the legal profession. We
are currently accepting submissions for articles to be published
in the next edition. Manuscripts should be sent to:

Professor Robin Paul Malloy
Syracuse University College of Law
Syracuse, NY 13244-1030

All submissions should include one manuscript and a copy of
the article on a 3.5 inch diskette utilizing Microsoft Word. Cita-
tions should comply with the rules contained in A Uniform Sys-
tem of Citation (17th ed. 2000). We also request that the author
indicate his or her academic credentials and professional
affiliations.
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THE EDITOR’S NOTE

This volume of The Digest marks the 10th year of the partnership between the
Syracuse University College of Law and NIABA. It is the tenth year, in which
our student editors have worked with NIABA to produce a first-rate profes-
sional publication that is respected throughout the legal community. We are
proud of our participation in this cooperative effort and we look forward to
many more years of working together.

Ten years ago, when we first entered into this partnership, I worked with a hand
full of students 'to help produce The Digest. We would meet at my home and
have pages spread out all over the floor as we worked on the edit and produc-
tion process. Now, of course, we have a journal office at the College of Law
with multiple computer work stations and a typical student staff of around 20
stmdents.

In all of these years, we have enjoyed the support of NIABA and of the Syra-
cuse University College of Law. For this we are very grateful. There are many
people, of course, who make the publication of The Digest possible and we
could not possibly name all of them. I would like, however, to list below the
names of the lead editors of the journal, as identified in each published volume,
1-12. 1 would also like to recognize the Honorable Anthony J. Cutrona who, as
the NIABA Board member charged with directly overseeing The Digest, has
worked closely with me for most of my years as Editor-in-Chief. Tony has
helped me in many ways over these past ycars and has been instrumental in
making this partnership a long-term success.

Below are the names of our distinguished lead editors for Volumes 1-12 of The
Digest.

Vol. 1. Infroduction to the first issue by Michael C. Rainone and Joseph N.
Giamboi. Board of Editors: Dan R. Mastromarco, Giovanna M. Cinelli, Ronald

A. Cimino, Francis M. Allegra.

Vol. 2. Board of Editors: Francis M. Allegra (Editor-in-Chief), Romald A.
Cimino, Giovanna M. Cinelli, Francesco I_sgro, Maria Cassalia Kersten, Frank
Razzano.

Vol. 3. Editors-in-Chief, Robin Paul Malloy and Francis M. Allegra; Managing
Editor, Elisabeth Bennear; Associate Managing Editor, Natalie R. Minter.

Vol. 4. Editor-in-Chief, Robin Paul Malloy; Managing Editor, Stacey M. Ro-
meo; Associate Managing Editor, Christopher Cassise.
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Vol. 5. Lditor-in-Chief, Robin Paul Malloy: Managing Editor, Christopher
Perry Cavallerano; Associate Managing Editor, Rania V. Sedhom.

Vol. 6. Editor-in-Chief, Robin Paul Malloy; Managing Editor, Negin Nazemi;
Associate Managing Editor, Margaretha A. Jensen.

Vol. 7. Editor-in-Chief, Robin Paul Malloy; Managing Editor, Thomas Paruolo;
Associate Managing Editor, Laurie Groina.

Vol. 8 Editor-in-Chief, Robin Paul Malloy; Managing Editor, Martine Voltaire;
Associate Managing Editor, Duane Stone.

Vol. 9 Editor-in-Chief, Robin Paul Malloy; Managing Editor, Liberty J.
Weyandt; Associate Managing Editor, Kimberly Radnor Simi.

Vol. 10 Editor-in-Chief, Robin Paul Malloy; Managing Editor, Jason
Tenenbaum; Associate Managing Editor, Corte M. Thoraton.

Vol. 11 Editor-in-Chief, Robin Paul Malloy; Managing Editor, Joshua Hazard;
Associate Managing Editor, Valerie Makarewicz.

Vol. 12 Editor-in-Chief, Robin Paul Malloy; Managing Editor, Christopher 1.
Grace; Associate Managing Editor, Elisa Weselis.

With this issue of The Digest being the tenth year the journal has been edited by
‘he students at the Syracuse University College of I.aw, we take honor in listing
‘he lead editors of the journal since its founding. We thank all of them for their
cadership and commitment in making The Digest possible.

Lespectiully,

Robin Paul Malloy

rofessor of Law, and Senier Associate Dean for Academic Affairs
iditor-in-Chief of The Digest

vlember, Board of Directors of NIABA



One Nation under atheism, with liberty and
justice for all.

Kvie Copen*

Every morning, before America’s children begin a day of learning in public
school, the voice of a state employee comes over the loud speaker leading im-
pressionable students in a ritual of indoctrination, suggesting that they profess
their belief in a deity. Michael Newdow believes that this type of state cstab-
lishment of religion occurs every time children recite the words “under God” in
the Pledge of Allegiance to the flag. In a stunning decision, the Ninth Circuit
agreed with Newdow, holding that the pledge was a violation of the Establish-
ment Clause of the Constitution.! The Ninth Circuit has since reaffirmed this
conclusion, albeit in a more limited opinion,? and the Supreme Court has
granted certiorari.® This case could force the Supreme Court to address how
historical religious expressions fit within its Establishment Clause
jurisprudence.

Part I of this paper will look at the history of the pledge and the 1954 addition
of the words “under God” to its text. Part II provides analysis of both the
majority and dissent in Newdow v. U.S. Congress, and compares and contrasts
the analysis of the first decision to that of the amended decision. Judge Alfred
T. Goodwin’s opinion for the majority in Newdow will also be compared to that
of Judge Frank Easterbrook of the Seventh Circuit, who held that the pledge did
not raise any constitutional concerns in Sherrman v. Community Consolidated
School District 21 of Wheeling Township.* Part 11l predicts how the current
Supreme Court will decide ‘the case by examining each justice’s Establishment
Clause jurisprudence and concludes that the Newdow decision will likely be
reversed. Part IV looks at some theoties on how the courts should analyze

* Kyle Cohen, 1.D., 2004, Georgetown University Law Center; B.A., B.S., 2000, University of Flor-
ida. Mr. Cohen will be an Associate with the law firm of Howrey Simon Arnold & White, LLP in
Washington, D.C. I would like to thank Professors 7. Brent Walker and David N. Saperstein for their
guidance. in developing this article. I would also like to thank my family and my fiancée Rachel for
their total support of anything I have accomplished tiroughout law school. A special thanks to my
grandfather, Robert Flato, for his bravery in standing up for his religions freedom at a time when doing
so was unpopular, Tt was his experience as a school board member, fighting to keep denominational
praver out of the school system, that sparked my interest in church/state law.

1. Newdow v. United States Cong., 202 F.3d 597, 612 (3th Cix. 2002) [hereinafter Newdow I], en
banc reh’g denied, 321 F.3d 772 (9th Cir. 2003) (holding that the 1954 Act inserting the words “under
God™ was a violation of the establishment clause), cert. granted, 124 $.Ct. 384 (2003).

2. Newdow v. United States Cong., 328 F.3d 466 (9th Cir. 2003) [hereinafter Newdow IT] (amending
Newdow I to hold that the school policy of teacher led recitation of the pledge was unconstitutional).

4. Elk Grove Unified School Dist. v. Newdow, 124 S.Ct. 384 (U.S. Oct. 14, 2003) ( No. 02-1624).

4. Sherman v. Cmty. Consol. Sch. Dist. 21 of Wheeling Township, 98¢ F.2d 437 (7th Cir. 1992)
(holding that the school policy of reciting the pledge was constitetional).

3
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symbolic and historical religious practices to determine if they violate the Es-
tablishment Clauss. Analysis of these theories leads to the conclusion that the
endorsement test provides the best way to address historical religious practices.
Finally, Part V concludes that while the pledge may not be a violation of the
Establishment Clause, it would be in the best interests of this counfry to remove
the phrase from its patriotic affirmation.

I. HistorYy OF THE PLEDGE

The Pledge of Allegiance was written in 1892 by a Baptist Minister and
Christian Socialist, Francis Bellamy.® This original version of the pledge did
not contain any references to God whatsoever.6 It was not until 1954 that Con-
gress added the words “uonder God” into the pledge.” The stated reason for this
addition was to “. . . further acknowledge the dependence of our people and our
Government upon the moral directions of the creator.”® In expressing this pur-
pose Representative Louis Rabaut stated, “[ulnless we are willing to affirm our
belief in the existence of God and His creator-creature relationship to man, we
drop man himself to the significance of a grain of sand.™

The true purpose for the addition of the phrase was the desire of the govern-
ment during the “red scare” to separate itself from Communism, which was
viewed as atheistic. It was believed that a communist could recite the pledge
without the reference to God, but once the words “under God” were added, it
would be against his or her atheistic nature. Senator Homer Ferguson, who
introduced the legislation in the Senate, stated, “[ofur Nation was founded on a
fundamental belief in God. . . communism, on the contrary, rejects the very
existence of God.”1® A pledge historian has also cited the Catholic Church’s
desire for a version of the pledge appropriate for parochial schools as another
reason for the addition.!*

In the legislative history, Congress directly confronted any questions about
the Act’s constitutionality by pointing out that the new pledge was not an estab-
lishment of religion. Congress stated, “[a] distinction must be made between
the existence of a religion as an institution and a belief in the sovereignty of
God. The phrase ‘under God’ recognizes only the guidance of God in our na-
ional affairs.”*2 In essence, Congress reasoned that the phrase was not an es-

5. 4 US.C.A. § 4 (2003); See Carol McKay, The Pledge of Allegiance's Long History of Contro-
rersy, 49 Feperar. Lawvyer 9 (Aug. 2002).

6. Id

7. H.R. Rep. No. 83-1693 (1954), reprinted in 1954 U.S.C.C.AN. 2339 (amendment to the pledge
0 add the words “under God”).

8. Id. at 2340.

9. Id. at 2342,

10. HR. Rer. No. 831693, supra note 6, at 2342.

11, McKay, supra note 5.

12. H.R. Rep. No. 83-1693, supra note 7, at 234142,
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tablishment of religion because it simply recognized the historical fact that
America was founded on a fundamental belief in God. To prove this point, the
legislative history cited historical examples of government recognition of
God.t? ,

The other major development, in the history of the pledge, came from the
Supreme Court. In the 1943 case West Virginia State Board of Education v.
Barnette,'* the Court was asked to decide on the constitutionality of a West
Virginia statute that made the pledge compulsory and allowed for the state to
discipline those students who failed to repeat the pledge.'5 A group of Jeho-
vah’s Witnesses brought suit claiming that the statute was a denial of their relig-
ious freedom.'® In an 81 decision, the Court found that the statute was
unconstitutional, holding that it was a denial of the students’ freedoms of
speech and worship.? Barnette did not find that the pledge itself was an uncon-
stitutional establishment of religion. However, the words of the pledge could
not have raised any Establishment Clause issue at the time, because the words
“ander God” had not yet been inserted into the text. Barnette is important be-
cause it stands for the principle that the government may not employ coercion
to force its citizens to recite the pledge. This is a key consideration for some
justices on the Supreme Court today, who will be reluctant to find an Establish-
ment Clause violation in Newdow, since in Barnette, the Court held that the
government does not have the power to force anyone to recite the pledge.
Without the ability to coerce recitation of the pledge through the force of law,
some justices would view that no establishment violation is possible.

O Newpow v. U.S. CONGRESS

Michael Newdow is an atheist whose daughter attends public elementary
school in Califormia.l® In accordance with the California Education Code,
teachers must begin every school day with an appropriate patriotic exercise.*
The school district that Newdow’s daughter attends promulgated a policy that it
would fulfill the statutory requirement by having the class recite the pledge of

13. H.R. Rep. No. 83-1693, supra note 7, at 2340—41. Some examples of the historical references to
God cited by Congress include the Mayflower compact in 1620, the Declaration of Independence in
1776, Abraham Lincoln’s Gettysburg Address i 1863, and most recently President Dwight Eisen-
hower’s recognition in a commemoratior speech for four military chaplaing who pave their lives when
the troopship Dorchester was sunk in 1943,

14. 319 U.S. 624 (1943).

15. Id. at 626 (“refusal to salute the Flag be regarded as an act of insubordination, and shall be dealt
with accordingly™).

16. Id. at 629-30.

17. Id. at 642.

18. Newdow I, 202 F.3d at 600.

19. CaL. Epuc. Copg § 52720 (West 1989} The relevant portion of the statute reads:In every public
elementary school cach day . . . there shall be conducted appropriate patriotic exercises. The giving of
the Pledge . . . shall satisfy the requirements of this section.
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allegiance once each day.2° Newdow objected to this, but not because the
school district’s policy requires his daughter to participate. Rather, he alleges
that his daughter is “injured when she is compelled to ‘watch and listen as her
state-employed teacher in her state-run school leads her classmates in a ritual
proclaiming that there is a God.””?! The complaint made two basic challenges.
First, Newdow argued that the 1954 Act codifying the addition of the words
“ander God” was an unconstitutional establishment of religion because it did
not have a secular purpose.22 Second, he contends that the school district’s
policy of requiring teachers to lead willing students in recitation of the pledge is
an Establishment Clause violation because its primary effect is to advance relig-
jon.23 District Court Judge Edward Schwartz agreed with the government that
neither the 1954 Act nor the school policy were unconstitutional and dismissed

the complaint.?*

A. SHERMAN V. COMMUNITY CONSOLIDATED SCHOOL DISTRICT 21

While the Newdow case represents the first time the constitutionality of the
1954 Act was ever questioned, the issue of whether a state statute requiring
recitation of the pledge in public schools was ‘an establishment violation had
previously been adjudicated by another circuit. In Sherman, the parent of a
minor challenged an Illinois statute requiring teacher led recitation of the
pledge.2s The District Court ruled in favor of the state, holding that the statute
satisfied all three elements of the Lemon test because it had a secular purpose, it
did not have an effect of advancing religion, and it did not require government
entanglement in religion.2¢

On appeal to the Seventh Circuit, Easterbrook stated the issue as whether
“ceremonial references in civic life to a deity [are to] be understood ‘as prayer,
or support for all monotheistic religions, to the exclusion of atheists-and those
who worship multiple Gods?”27 In answering this question, he looked to this
country’s history to determine whether the founders deemed ceremonial invoca-
tions of God as an establishment of religion. Easterbrook found that history
shows the founders did not view these practices as violations because of the
many occasions where they invoked a reference to God in important govern-

ment proclamations and documents.?

20. Newdow I, 292 F.3d at 600,
21. Id. at 601.

22, Id.

23. Id.

24, Id.

25. Sherman, 980 F.2d at 439,
26. Id, at 439-40.

27. Id. at 445.
28. Sherman, 980 F.2d at 445-46; The examples mentioned by Easterbrook as demonstrating an

acceptance of ceremonial invocations of God by the founding fathers are James Madison’s presidential
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Easterbrook then cited specific examples of Supreme Coust jurisprudence to
support his conclusion that references to God in public occasions were not
viewed by the Supreme Court “as conveying approval of particular religious
beliefs.”2? The first of these examples came from the case Engel v. Vitale,*®
which dealt with the constitutionality of prayer in public schools. The Court
held that public school prayer was an establishment violation, but was careful to
distinguish ceremonial references to God in its reasoning by stating:

There is of course nothing in the decision reached here that is inconsistent
with the fact that school children and others are officially encouraged to ex-
press love for our country by reciting historical documents . . . which contain
references to the deity Or BY SINGING OFFICIALLY ESPOUSED ANTHEMS WHICH
INCLUDE THE COMPOSER’S PROFESSIONS OF FATTH IN A SUPREME BEING, or
with the fact that there are many manifestations in our public life of belief in
God. Such patriotic or ceremonial occasions bear no true resemblance to
the unquestioned religious exercise that the State of New York has spon-
sored in this instance (Emphasis added).3!

This statement is an example of how the Court has distinguished ceremonial
references to God from other types of religious activity. Justice William Bren-
nan in Abington Township School District v. Schempp,3? supported this distinc-
tion stating,

[tThe reference to divinity in the revised pledge of allegiance. . .may merely
recognize the historical fact that our Nation was believed to have been
founded “onder God.” Thus reciting the pledge may be no more of a religious
exercise then the reading aloud of Lincoln’s Gettysburg Address, which con-
tains an allusion to the same historical fact.>®

In a later case, Brennan expressed his belief that such practices were consis-
tent with the Establishment Clause because they had lost any true religious sig-
nificance.3* Relying on this Supreme Court precedent, Easterbrook found that
the pledge was a ceremonial invocation and, therefore, not a violation of the
Establishment Clause because it was not a religious activity > In anticipation
of the argument that the Supreme Court statements he cited were mere dicta,

proclamations; Thomas Jefferson’s reaties that sent religious ministers to the Indians; George Wash- .
ington’s Thaoksgiving day proclamations; and the Declaration of Independence’s provision that states,
“[AJl men are created equal, that they are endowed by their Creator with certain unalienable rights.”

29. Sherman, 980 F.2d at 447.

30. 370 U.S. 421 (1962).

31. Jd. at 435.

32. 374 U.S. 203 (1963).

33. Id. at 304.

34. Marsh v. Chambers, 463 U_S. 783, 818 (1983) (Brennan, J., dissenting) (holding that Nebraska’s
practice of opening each legislative session with a prayer by a chaplain was not a violation of the
establishment clause).

35. Sherman, 908 E.2d at 447.
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Easterbrook said, “[i]f the Court proclaims that a practice is consistent with the
establishment clause, we take its assurances seriously. If the Justices are just
pulling our leg, let them say so directly.”3¢

In concurrence, Justice Daniel Manion agreed that the pledge should not be
considered an establishment of religion. However, he disagreed with Easter-
brook’s analysis of ceremonial deism. Manion argued that the approach taken
by Easterbrook implied that the phrase “under God” initially violated the Estab-
lishment Clause, but then became constitutional through repetitive use?” Ma-
nion believed this to be in error because “{a] civic reference to God does not
become permissible under the First Amendment only when it has been repeated
so often that it is sapped of religious significance.”*® Manion concurred with
the result because he believed that the First Amendment was not intended by
the Framers to prohibit ceremonial invocations of God. Therefore, Manion ar-
gued that the words of the pledge did not bave to be described as “meaningless”
in order for them to pass constitutional muster.>?

B. NEWDOW I

In a 2-1 decision the Ninth Circuit held that both the 1954 Act adding the
words “under God” in the pledge and the school policy of requiring teacher—led,
voluntary recitation of the pledge were impermissible government establish-
ments of religion. In reaching this conclusion, Judge Goodwin analyzed the
case using the three different tests enunciated by the Supreme Court: the Lemon
test, the endorsement test, and the coercion test. Goodwin could have found
either the 1954 Act or the school policy unconstitutional if they failed any one
of these tests. However, Goodwin attempted to strengthen his opinion by find-
ing that the pledge was unconstitutional under all of these tests. '

Goodwin first performed his analysis under the endorsement test, which was
first contrived by Justice Sandra Day O’Connor in Lynch v. Donnelly4® Ac-
cording to the endorsement test, the Establishment Clause is violated whenever
the government makes an adherence to religion relevant in any way to a per-
son’s standing in the political community.*? O’Connor stated, “Ie]ndorsement
sends a message to nonadherents that they are outsiders. . . .”*2 Goodwin found
that the pledge runs afoul of the endorsément test because words “under God”
infer a government endorsement of monotheism as a favored practice. Good-

win stated:

36. Sherman, 908 F.2d at 448.

37. Id.

38. Id.

39. Id. ]

40. Lynch v. Donnelly, 465 U.S. 668, 688 (1984) (O'Connor, J., concurring) (holding that is was not
unconstitutional for the city to display a créche as part of a holiday display).

41, 1d.

42. Id.
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The text of the official Pledge, codified in federal law, impermissibly takes
a position with respect to the purely religious question of the existence and
identity of God. A profession that we are a nation “under God” is identical,
for Establishment Clause purposes, to a profession that we are a nation “under
Tesus,” a nation “under Vishnu,” a nation “under Zeus,” or a nation “under no
god,” because nome of these professions can be neutral with respect to
religion.*?

In sum, Goodwin concluded that the pledge is an impermissible endersement
of religion because it sends a message to those who do not believe in a mono-
theistic religion that they are outsiders.

Next, the Ninth Circuit looked at the practice according to the principles of
the coercion test. As the Supreme Court has demonstrated, coercion analysis is
relevant even if there is no direct punishment for non-adherence.** Coercion
can occur when someone is put in the position where they must choose between
participating in a religious exercise or protesting. In Lee v. Weisman, the Court
found the practice of reciting nonsectarian prayers at public graduation ceremo-
nies coercive, because it could be viewed by the minority as “an attenpt to
employ the machinery of the State to enforce a religious orthodoxy.”? Good-
win believes that the school policy was coercive because to an atheist, using the
words “under God” may reasonably appear to be the State’s attempt to enforce
the “religious orthodoxy” of monotheism.*¢

In Weisman, the Court recognized that, despite the fact, attendance at the
graduation ceremony was voluntary, coercion did exist, because in reality the
students will participate in this important life event.” The Court extended this
coercion analysis in Santa Fe Independent School District v. Doe,*® (o invali-
date a practice of student led prayer before football games. The facts in
Newdow present an even stronger argument for coercion because in both Weis-
man and Santa Fe, the students had a right to choose not to attend the event; a
teacher did not fead the recitation; and the practice occurred during special oc-
casions. By contrast, in Newdow attendance for the recitation of the pledge is
mandatory because it occurs during school hours; the same teachers who indoc-
trinate the students on different subjects lead in its recitation; and the practice
takes place each and every school day. Another key difference is the age of the
children. In both Santa Fe and Weisman,* the conduct occurred while the stu-
dents were in high school or on the verge of entering high school. The audi-

43, Newdow I, 292 F.3d at 607-08.

44. Lee v. Weisman, 505 U.S. 577, 593 (1992).

45. Weisman, 505 U.S. at 592.

46. Newdow 1, 292 F.3d at 609.

47. Weisman, 505 U.S. at 583.

48. 530 U.S. 290 (2000) (holding that the school’s policy of studeni-initiated prayer before football
games violated the Establishrnent Clause).

49, Weisman, 505 U.S. at 581; Jd. at 294.



10 NaT'L Irartan AMERICAN BAR Ass'~ JOURNAL [Vol. 12:3

ence, in Newdow, is not as mature, as plaintiff challenged the school policy on
behalf of his elementary school daughter. In an allusion to the particularly vul-
nerable nature of elementary school children, Goodwin stated, “[tlbe coercive
effect of this policy is particalarly pronounced in the school setting given the
age and impressionability of schoolchildren, and their understanding that they
are required to adhere to the norms set by their school, their teacher and their
fellow students.” 0

Lastly, the majority analyzed the case under the Lemon test. According to
Lemon, in order to survive an Establishment Clause challenge, the government
conduct in question, (1) must have a secular purpose, (2) must have a principle
or primary effect that neither advances nor inhibits religion, and (3) must not
foster “an excessive government entanglement with religion.”s! Goodwin
found that both the Act and the school policy violated the Lemon test. First, he
held that the 1954 Act adding the words “under God” violated the first prong of
the Lemon test because it had the primary purpose of advancing religion. Sec-
ond, Goodwin concluded that the school district’s policy violated the effects
prong of the Lemon test.”?

The government contended that the pledge’s acknowledgement of religion
- did have a secular purpose, which was recognized by the Supreme Court. The
government cited Justice O’Connor’s reasoning in Lynch, that “In God we
Trust” and other similar government acknowledgements of religion served the
legitimate “purposes of solemnizing public occasions, expressing confidence in
the future, and encouraging the recognition of what is worthy of appreciation in
society.”’3 Goodwin finds this argument unconvincing because even though
the pledge as a whole may serve these arguably legitimate secular purposes, the
1954 Act’s adding of the words “under God” did not further these functions,
and it is the purpose of the 1954 Act that is the issue* In examining the
legislative history of the 1954 Act, the majority states, “the Act’s sole purpose
was to advance religion, in order to differentiate the United States from nations
under communist rule.”’>5 Because the 1954 Act was designed to advance relig-
ion by taking a position on the question of theism at the expense of atheism or
monotheism, the majority finds that the 1954 Act had a religious purpose and
was a violation of Lemon. The court was unimpressed by the fact that the 1954
Act expressly disclaimed a religious purpose stating, “tJhe Act’s affirmation of
‘a belief in the sovereignty of God’ and its recognition of ‘the guidance of God’

50. Newdow I, 292 F.3d at 609. _
51. Lemen v. Kurtzman, 403 U.S. 602, 612-13 (1971) (holding that two state staiutes which author-

ized state aid to church-related educational instiitions were unconstitutional because they involve ex-
cessive entanglement between government and religion).

52. Newdow I, 202 F.3d at 609.

53. Lynch, 465 U.S. at 693.

54. Newdow I, 292 F.3d at 610.

55. Id.
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are endorsements by the government of religious beliefs.”>¢ Since the majority
found that the 1954 Act violated the purpose prong, it did not examine the Act
under the other two prongs of Lemon.

The plaintiff conceded that the school district policy did not violate the
Lemon test’s purpose prong because fostering patriotism is a legitimate secular
purpose.5” However, the plaintiff argued, and the majority agreed, that the pol-
icy violated the effects prong of Lemon. The majority restated its endorsement
test reasoning that the school policy had an impermissible primary effect of
advancing religion. Goodwin concluded that due to the impressionability of
elementary school children, the policy was “highly likely to convey an imper-
missible message of endorsement to some and disapproval to others of their
beliefs regarding the existence of a monotheistic God,” therefore, it was a viola-
tion of the effects prong.”®

Tn a footnote at the end of the opinion, the majority addressed the findings of
the Seventh Circuit in Sherman. Goodwin dismissed the impact of the state-
ments from the Supreme Court cited to by Easterbrook because the Court was
not presented with the question of the constitutionality of the pledge directly
and did not apply any of its three Establishment Clause tests to the issue.>® For
the same reason, Goodwin attacks the holding of Sherman because Easterbrook
did not apply the Lemon, endorsement, or coercion tests in reaching his result.®®
Goodwin believed that Easterbrook was ignoring Supreme Court precedent by
refusing to apply any of these tests, despite the fact that Sherman’s result rested
on statements by the Supreme Court in cases where they did apply the tests.
Nevertheless, because Easterbrook did not spcciﬁcally‘ go through any of the
tests in his analysis, Goodwin has little problem in reaching the opposite
conclusion.

In dissent, Judge Ferdinand Fernandez argues that the pledge has no tendency
to establish religion because “when all is said and done, the danger that ‘under
God* in our Pledge of Allegiance will tend to bring about a theocracy or sup-
press somebody’s beliefs is so minuscule as to be de minimis.”®! Ferpandez is
careful not to say that the pledge is a de minimis constitutional violation, rather
it is his view that “the de minimis tendency of the Pledge to establish a relig-
jon. . .[makes it] no constitutional violation at all.”62 The dissent cites a long
list of Supreme Court cases that stand for the proposition that the Pledge of

56. Newdow I, 292 F.3d at 611.

57. Id. at 611.

58. Id.

59. J4. Goodwin dismisses the Supreme Court’s decision in Marsh, upholding legislative prayer
because in that case the Cowrt did rot apply the Lemon test.

60. id.

61. Newdow I, 292 F.3d at 613.

62. Id. at 615.
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Allegiance does not constitute an establishment danger.5> Fernandez does not
perform his own analysis of the pledge under any of the tests. Instead he at-
tacks the reasoning of the majority for limiting themselves to the elements of
these tests, “while failing to look at the good sense and principles that animated
those tests in the first place.”¢4 '

The effect of this opinion was far reaching. Not only did Goodwin’s holding
force the public schools to cease their policy of reciting the pledge, but because
Goodwin found the 1954 Act unconstitutional, anytime any state run institution
led a recitation of the pledge it could be an establishment violation. Under
Newdow I, it may be a violation to recite the current pledge in the schools; in a
military ceremony; during oaths of citizenship; or before a legislative session.
In short, the majority’s reasoning would expel the Pledge of Allegiance from
American society as long as it contained the words “under God” because the
congressional addition of those words was unconstitutional.

C. NEWDOW I

It did not take long for the decision in Newdow to spark both public and
legislative reaction.5® The morning after the decision was announced, members
of the House of Representatives, Democrat and Republican, gathered on the
steps of the Capital to recite the Pledge of Allegiance. Public sentiment was so
outspoken against the opinion that the House voted to deny all federal courts
jurisdiction to hear First Amendment challenges to the pledge.® In another
show of opposition to Newdow, Congress passed a law with the purpose of
“reaffirm[ing] the reference to one Nation under God in the Pledge of Alle-
giance” and reaffirming the national motto “In God we trust.”¢? Congress cited
to many of the same historical references mentioned by Easterbrook in Sher-
man, to show that it was not the intent of the founders, in drafting the Establish-
ment Clause, to have all references to God removed from public life.5® The
legislation also listed Supreme Court jurisprudence that Congress believed was
contradictory to the analysis in Newdow.%®

Perhaps in response to this public outcry, or in an effort to narrow the opinion
to survive the petition for rehearing en banc, Goodwin wrote an amended opin-

63. Newdow I, 292 F.3d at 613.

64. 1d.

65. McKay, supra note 5.

66. See HR. 5064, 107th Cong. (2002) (setting forth “[n]o court established by Act of Congress
shall have jurisdiction to hear or determine any claim that the recitation of the Pledge of Allegiance . . .
violaies the first article of amendment to the Constitution of the United States™).

67. HL.R. Rer. No. 659 (2002), reprinted in 2003 US.C.C.AN. 1304

68. 2003 US.C.C.AN. 1304 *1-2.

69, id. at ¥2-3.
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ion, which was submitted on February 28, 2003.70 Newdow Il represents a clas-
sic case of addition by subtraction, as Goodwin decided the best way to
strengthen the opinion was to narrow is focus. -While Newdow I made the
Pledge of Allegiance unconstitutional in many circumstances, Newdow IT's rea-
soning will only make the pledge unconstitutional when recited in the public
schools. Goodwin stated:

We may assume arguendo that public officials do not unconstitutionally
endorse religion when they recite the Pledge, yet it does not follow that
schools may coerce impressionable young schoolchildren to recite it, or even
to stand mute while it is being recited by their classmates.”!

Goodwin restricted the effect of the opinion by narrowing the analysis to only
the coercion test. Gone was the entire Lemon analysis, as the purpose behind
the 1954 Act was never made an issue. Also notably absent was the previous
critique of the pledge as a violation of the endorsement test. Based solely on its
failure of the coercion test, the majority held that the school policy requiring the
recitation of the pledge was an unconstitutional establishment of religion. The
court stated, “[blecause we conclude that the school district policy impermissi-
bly coerces a religious act and accordingly hoid the policy unconstitutional, we
need not consider whether the policy fails the endorsement test or the Lemon
test as well.” (Emphasis added).” In his coercion analysis, Goodwin paraileled
this case with Weisman, because the Supreme Court made its finding of coer-
cion in that case by relying heavily on the fact that the conduct occurred in a
public school.” The Ninth Circuit argued that similar to Weisman, the school’s
action forced the student to decide between participating in the religious exer-
cise or protesting.”™

Goodwin distinguishes the pledge from the historical examples used by the
dissent. Goodwin views the references to God in such writings as the Declara-
tion of Independence and the National Anthem as fundamentally different from
the pledge, because in those documents the references to God are “merely a
reflection of the author’s profession of faith.””> By contrast, the Pledge of Alle-
giance is an affirmation by the person reciting it. The court states, “[tjo pledge
allegiance to something is to alter one’s moral relationship to it, and not merely
to repeat the words of an historical document or anthem.””® In sum, the major-
ity believes that because the pledge has a personal component to it, as it is an

70. It is not unusual for a panel to amend one of its opinions. See David L. Hudson Jr., Pledge
Plaintiff Hopes for High Court Review: New Narrow Ruling May Stand Better Chance of Winning
Affirmance, 2 No: 9 AB.A. J. E-Report 6 (March 7, 2003).

71. Newdow 11, 328 F.3d 466, 489 (9th Cir. 2003).

72. Id. at 487,

73. Weisman, 505 U.5. at 593.

74. Newdow I, 328 F.3d at 488,

75. Id. -

76. Newdow If, 328 F.3d at 489.
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affirmation by the speaker of his beliefs, it is fundamentally different from the
references to God found in many of America’s historical documents. This argu-
ment represents a frontal assault on the reasoning of Easterbrook, whose analy-
sis in Sherman centered on how the words of the pledge were no different than
other historical references to God by America’s founders.

Judge Diarmuid O’Scannlain wrote a long dissent from the Circuit’s decision
to deny rehearing the case en banc, which was joined by five other judges.”” It
argues that the pledge is not an Establishment Clause violation because it is not
a religious act; rather it is a patriotic act. The dissent from the denial of rehear-
ing states, “[wle should have reheard Newdow [ en banc . . . because it was
wrong, very wrong—wrong because reciting the Pledge of Allegiance is simply.
not “a religious act.””7® O’Scannlain supports this view by pointing to Supreme
Court statements that make this distinction. Engel,”? Schempp,® Wallace v.
Jaffree 81 and Weisman®> stand for two fundamental principles according to
O’Scannlain. First, formal religious observances are prohibited in public
schools because of the possibility that they may be viewed as an establishment
of religion.® Second, not every reference to God in the public schools was
prohibited, because, in each case, the Court confined its holding to instances of
explicit religious exercise rather than making a blanket prohibition of all things
religious.® The mistake made by the majority, according to the en banc dis-
sent, is that the coercion analysis should not apply, in this case, because no
formal religious exercise takes place.

The dissent from the depial of rehearing also believes that the majority’s.
reasoning is flawed because it demonstrates hostility toward religion.
O’Scannlain worries that as a result of Newdow, atheism has been given a fa-
vored status.?> The en banc dissent states, “[t]he absolute prohibition on any
mention of God in our schools creates a bias against religion.” (Emphasis sup- -
plied).®¢ In sum, O’Scannlian charges that the majority’s reasoning affirma-
tively favors non-belief over- belief. Therefore, he argues that the majority’s

T1. The Ninth Circuit voted 15-9 against en banc review; See Newdow v. United States Cong., 321
F.3d 772, 776 (9th Cir. 2003) (denied rehearing en banc) (Scannlain J., dissenting).

78. Id.

79. Engel v. Vitale, 370 1.8, 421, 435 (1962) (holding that it was an Establishment Clause viclation
for the school to begin each day with a formal prayer acknowledging and giving thanks to God).

80. Abington Sch. Dist., 374 U.S. at 203 {(holding that beginning each day in the public schools with
Bible reading is unconstitutional under the Establishment Clause).

81. 472 11.8. 38 (1985) (holding that an Alabama statute authorizing a one-minute period of silence
was an impermissible government endorsement of religion because the law was passed with the pur-
pose of endorsing prayer activities).

82. Weisman, 505 U.S. at 577 ¢holding that it was an unconstitutional endorsement of religion to
have nonsectarian prayer at official school graduation cerernonies).

83. Newdow, 321 F.3d at 781 (denied rehearing en banc) (O°Scannlain J., dissenting).

84, Id.

85. Id. at 786.

86. Id.
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interpretation of the Establishment Clause is not consistent with the purposes
and evils the clanse was designed to guard against.

II. PREDICTING THE SUPREME COURT’S RULING

The Supreme Court has granted certiorari on the question of “Whether a pub-
lic school district policy that requires teachers to lead willing students in recit-
ing the Pledge of Allegiance, which includes the words ‘under God,” violates
the Hstablishment Clause of the First Amendment, as applicable through the
Fourteenth Amendment.”? Under the Court’s current composition, there are
two distinct groups who are likely to be on opposite sides of the issue. Justices
John Stevens, Ruth Bader Ginsburg, and David Souter form the separationalist
block, and would likely vote to affirm the Newdow decision because they view
that the Establishment Clause creates a wall between church and state. On the
opposite extreme, the accommodationalist group consisting of Chief Justice
William Rehnquist, along with Justices Antonin Scalia and Clarence Thomas,
favor a narrow view of the scope of the Establishment Clause and would likely
vote to reverse, Therefore, the case will likely be decided by the three swing
voters, Justices Stephen Breyer, Anthony Kennedy, and O’Connor.

A. THE SEPARATIONALIST BLOCK

Justices Stevens, Ginsburg, and Souter are the Supreme Court members who
are most likely to agree that the recitation of the pledge in public schools is an
impermissible establishment of religion. They believe the Establishment Clause
was designed to protect against government establishment of religion in gen-
eral, rather than only protecting from establishment of one particular religious
sect.88 The separationalists have found support in the history of the clause itself
for their theory that it was designed to forbid the government from favoring
religion over non-religion. In Allegheny v. ACLU.,® Stevens noted that because
subsequent drafts of the Establishment Clause broadened the scope of the clause
from “any national religion” to simply “religion . . . the clause as ratified pros-
cribes federal legislation establishing a number of religions as well as a single
national church.”®® In Weisman, Souter concurred in this belief stating that the
Establishment Clause was no less applicable to “government acts favoring relig-
ion generally than to acts favoring one religion over others.”®1 Souter goes on

87. Bik Grove Unified School Dist. v. Newdow, 124 5.Ct. 384 (2003).

88. Wallace, 472 1.5. at 54 (stating that “the political interest in forestalling intolerance extends
beyond intolerance among Christian sects—or sven infolerance among ‘religions’-—to encompass intol-
erance of the disbeliever and the uncertain”).

89. Allegheny v. ACLIJ, 492 U.S. 573 (1989) (holding that the créche placed on the grand staircase
of the courthouse was an impermissible government establishment of religion).

00. Id. at 648.

01. Weisman, 505 U.S. at 610.



16 NATL ITALIAN AMERICAN BAR ASS’N JOURNAL [Vol. 12:3

to explain that since the government cannot favor religion over non-religion, it
similarly cannot favor theism over non-theism.®2 This argument is exactly the
point made by the majority in Newdow in stating that the phrase “under God” is
the same for establishment purposes as saying we are a nation under Jesus,
"Vishnu, or Zeus.®3

Unlike Goodwin in Newdow II, the separationalists would not have analyzed
the case solely under the coercion test. This group believes that coercion is not
a necessary element in finding an establishment violation because reading the
clause as requiring coercion would make it redundant with the Free Exercise
‘Clause, therefore, rendering the Establishment Clause meaningless.* Rather
then being a necessary factor, the. separationalists have looked to coercion as
one factor to take into account when determining whether a practice has a pri-
mary effect of advancing religion.®® In fact, the separationalists have utilized
both coercion and endorsement as factors in determining violations of Lemon’s
effects prong. For example, in Santa Fe, Stevens, writing for the majority, used
both coercion and endorsement analysis in holding that student led prayer at
high school football games violated the Establishment Clause.9 He stated that
in cases involving state participation in a religious activity, one of the relevant
questions is “whether an objective observer. . .would perceive it as a state en-
dorsement of prayer in the public schools.”™” The opinion also relies on the
coercive nature of the public school context.98 Therefore, it is likely that the

- separationalists would find the school policy in Newdow violates the effects
prong of Lemon because of the coercive public school environment along with
the endorsement of monotheism over atheism as a favored practice.

The separationalists would refuse to dismiss the pledge as mere ceremonial
deism. In Allegheny, Stevens noted that symbolic government speech respect-
ing religion might violate the constitution.®® Stevens also attacked the notion of
ceremonial deism because he believes that it does a disservice to religion by
stripping such practices of meaning.!%° The separationalists have also con-

92. Weisman, 505 U.S. at 617.

93. Newdow II, 328 F.3d 466, 487 (9th Cir. 2003),

94. Weisman, 505 U.S. at 621; “a violation of the Free Exercise Clause is predicated on coercion
while the Establishment Clause violation need not be so attended.. . . I coercion is an element of the
establishment clause, establishment adds nothing to free exercise.”

95. The second and third prong of Lemon have been combined by the Supreme Court, as entangle-
ment has become a factor in determining whether there was a violation of the effects prong. See
Agostini v. Felton, 521 U.8, 203, 205 (1997) (holding that a federally funded program providing sup-
plemental education to disadvantaged children on a netral basis was not invalid where the instruction
was given on the grounds of sectarian schools).

96. Santa Fe, 530 U.S. at 312.

97. Id. at 308.

98. Id. at 312.

99. Allegheny, 492 U.S. at 650.

100. Lynch, 465 U.S, at 726-27.
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fronted the analysis in Marsh v. Chambers, which held that prayer before a
legislative session offered by chaplains was not unconstitutional, because the
practice is rooted in history and shows that the framers could not have possibly
understood it to be an establishment violation.’0' In Weisman, Souter stated,
“those [historical] practices prove, at best, that the Framers simply did not share
a common understanding of the Establishment Clause, and, at worst, that they,
like other politicians, could raise constitutional ideals one day and tarn their
backs on them the next.”102 This demonstrates that the separationalists will not
put too much emphasis in the ceremonial history of the activity in determining
whether it is an establishment of religion. '

Though she has not yet written much o the topic, Justice Ginsburg should be
included among the separationalists because she has agreed with Stevens on
every major Establistiment Clause case coming to the Court during her tenure.
She only disagreed with Souter on Establishment issues twice, but in both of
those disagreements the issue was unique. In City of Boerne v. Flores,'® she
agreed with the majority and not Souter that the Religious Freedom Restoration
Act exceeded Congress” § 5 enforcement pOwers. She also dissented along
with Stevens in Capitol Square Review and Advisory Board v. Pinette,'** where
the Court majority, including Souter, held that the display of a Latin cross on
public property by the Ku Klux Klan did not violate the Establishment Clause.
Ginsburg departed from the majority’s reasoning because she believed that a
reasonable observer would view this as a government endorsement of religion
because the observer would not be able to tell that it was an endorsement by a
private party rather than the government.'®> In her dissent, she stated that the
Establishment Clause required an uncoupling of the government from the
church, and that requirement was not met in this case because:

[n]ear the stationary cross were the government’s flags and the govern-
ment’s statues. No human speaker was present to disassociate the religious
symbol from the State. .

No other private display was in sight. No plainly visible sign informed the
public that the cross belonged to the Klan and that Ohio’s government did not
endorse the display’s message.'®®

101. Marsh, 463 U.S. at 792; “In Light of the unambiguous and unbroken history of more than 200
years, there can be no doubt that the practice of opening legislative sessions with prayer has become a
part of the fabric of our society.” Tn Newdow 1, Goodwin did not directly address Marsh in his analysis.
Goodwin dismisses the case as an aberration in his background discussion of the Establishment Clause
because it did not apply the Lemon test; See Newdow I, 292 F.3d at 607. “The Supreme Court applied
the Lemon test to every Establishment case it decided between 1971 and 1984, with the exception of
Marsh v. Chambers.”

102. Weisman, 505 TU.S. at 626.

103. 521 U.8. 507 (1997).

104. 515 U.8. 753 (1995).

105. Id. at 2474-75.

106. Pinette, 515 U.S. at 2474.
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if anything, parting ways with Souter in this case could show that Ginsburg
has an even stronger commitment to the wall of separation then does Souter.
Therefore, she is solidly within this separationalist block.

In sum, becanse the separationalists believe the Establishment Clause is vio-
lated anytime the government favors religion in general over non-religion, they
will most likely agree that the school policy failed the effects prong of the
Lemon test as it established theism as a favored practice and the school context
made the practice extremely coercive.

B. THE ACCOMMODATIONALIST BLOCK

Chief Justice Rehnquist, and Justices Scalia, and Thomas all take a narrow
view of the Establishment Clause’s protections. That view was expressed by
Rehnquist in Wallace, when he stated that the Establishment Clause was only
meant to prohibit the designation of a national church and to prevent the gov-
ernment from asserting preference for one religious sect over another.197 Be-
cause neither one of these protections are threatened by the Pledge of
Allegiance, it is virtually guaranteed that this group will vote to reverse the
decision in Newdow. In dicta, they have already expressed a belief that not only
is the pledge constitutional, a decision to the contrary is ridiculous. In Weis-
man, Scalia, speaking for all three members of this group, stated sarcastically,
“[I]n Barneite we held that a public-school student could not be compelled to
recite the Pledge; we did not even hint that she could not be compelled to
observe respectful silence. . .. Logically, that ought to be the pext project for the
Court’s bulldozer.”1%¢ Even if we were to disregard this dicta, the accommoda-
tionalist segment of the Court would almost assuredly vote in favor of reversal
because the pledge is nonsectarian, the statute was not coercive on its face, and
removal of the words “ander God” would show a hostility toward religion.

The first reason why the accommodationalists would reverse the decision of
the Ninth Circuit is because they believe that the clause only requires govern-
ment neutrality between religious sects. For example, the government cannot
favor Catholicismm over Protestantism. However, they view nothing in the
clause requiring neutrality on the part of the government between religion and
non-religion. In Newdow II, Goodwin expressed his view that by including the
words “under God” the pledge made monotheism a preferred practice over athe-
sm.'° In Weisman, the trio argued that the nonsectarian nature of the prayer
should save it from Establishment Clause scrutiny.!1© As a result, Scalia, listed
aistorical documents and speeches, in which public officials offered thanks to

107. Wallace, 472 U.S. at 99 (holding that an Alabama statute authorizing a daily period of silence
n public schools for mediation and voluntary prayer was an endorsement of religion).

108. Weisman, 505 U.S. at 639, ' :

109. Newdow 11, 328 F.3d 466, 487 (9th Cir. 2003).

110, Weisman, 505 17.S. at 631.
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God, to support his proposition that a nondenominational prayer was never un-
derstood to be an Establishment Clause violation.'’! At the end of this opinion,
Scalia stated, “nothing, absolutely nothing, is so inclined to foster among relig-
ious believers of various faiths, a toleration—no, an affection—for one another
than voluntarily joining in prayer together, to the God whom they all worship
and seek.”112 This statement reveals that Scalia’s jurisprudence favors mono-
theism, as he does not take into account that the students may not worship “the
God.” While Rehnquist and Thomas do not speak in such bold terms as Scalia,
it is clear that they too believe that the government can prefer religion over non-
religion.!1? Since the pledge does not favor a specific religious sect, the accon-
modationalists would find it is beyond the scope of the Establishment Clause.
Another key difference between the accommodationalists and the majority in
Newdow II, is very different requirements for coercion. Unlike Justice Ken-
nedy, who has a broader concept of coercion, the accommodationalists would
require direct coercion in order to find a violation. In Weisman, Scalia made
clear in his dissent that the coercion had to be by “force of law and threat of
penaliy,” which would require the students to attend a graduation ceremony
where the nonsectarian prayer was offered!1* The coercion required by the ac-
commodationalists is akin to the coercion that occurred in Barneite, where the
students were threatened with discipline if they did not recite the pledge.1!>
Because the majority’s amalysis in Newdow relies on psychological coercion,
the accommodationalists would likely vote for reversal as the policy was not
implemented under the threat of discipline.

However, there are signs that the coercion in Newdow II may be unacceptable
even to the accommodationalist block. In distinguishing Weéisman from the pre-
vious Supreme Court cases, which found school prayer unconstitutional, this
group stated that in those cases “school prayer occurs within a framework in
which legal coercion to attend school (i.e., coercion under threat of penalty)
provides the ultimate backdrop.”116 Like the school prayer cases; the statute in
Newdow II calls for the pledge to be read every morning, during time when the
students are required by law to attend school. Because of this backdrop of legal
coercion, the pledge may involve coercive pressure that meets the accommoda-
tionalists” requirement of force of law and threat of penalty. Another key dif-
ference that may change the accommodationalists’ coercion analysis is the fact
that unlike Weisman, the pledge was offered and repeated every day, without

111. Weisman, 505 U.S. at 633-36.

112, Id. at 646.

113. See Wallace, 472 U.S. at 99 (Rehinquist, ., dissenting); “The Establishment Claose did not
require government neutrality between religion and irreligion.”

114. Weisman, 505 U.S. at 640.

115. West Virginia Staie Bd. of Educ. v. Barnette, 319 U.S. 624 (1943).

116. Weisman, 505 .5, at 643.
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the presence of the students’ parents.!1? Scalia noted in Weisman, “[v]oluntary
prayer at graduation—a one-time ceremony at which parents, friends and rela-
tives are present” would not raise concerns that the classrooms were being used
to advance religious views that conflict with the beliefs of the student and his
family,!1#. The accommodationalist block may have to admit that coercive pres-
sure is present because the statute requires the recitation of the pledge during
school time; when there is legal duty of the students to attend; as well as it takes
place every day without the presence of the parents.

Finally, this group is likely to vote for reversal because they will view the
Newdow II decision as hostile to all things religious in public life. As Rehn-
quist stated, “[t]he Establishment clause does not require that the public sector
be insulated from all things which may have a religious significance or ori-
gin.”11% The accommodationalists will view the Newdow II opinion as an at-
tempt to further push religion to the outskirts of public life. This group would
agree with the Sixth Circuit’s statement that stripping “from public ceremonies
all vestiges of the religious acknowledgements that have been customary at
civic affairs in this country since well before the founding of the Republic”
- amounts to an unconstitutional hostility toward religion.12® This is especially
evident because the effect of the Newdow II decision will be much more notice-
able to the children than what occurred after the Stone v. Graham decision,
where the school simply had to remove the postings of the Ten Command-
ments. 12! Although removal of the Tern Commandments would occur with little
fanfare, as the students probably would have never noticed them in the first
place, since the students have repeated the words “under God” in the Pledge of
Allegiance from their first day of school, removal of the phrase could serve as a
daily reminder that religion is incompatible with the public sphere. Because the
decision would force removal of a phrase that students have already become
accustomed to, the accommodationalists would view this decision as especially
hostile toward religion.?22

117. Weisman, 505 U.5. at 644.

118. id.

119. Stone v. Graham, 449 U.8S. 39, 45-6 (1980) (Rehnauist, I, dissenting) (holding that a Kentucky
statute requiring the posting of the Ten Commandments in public schoolkooms had no secutar purpose,
and was therefore unconstitutional).

120. Chaudhuri v. Tennessee, 130 F.3d 232, 236 (6th Cir. 1997) (affirming the constitutionality of a
nonsectarian prayer or moment of silence at 2 public university function); See Andrew Cogar, Govern-
ment Hostility to Religion: How Misconstruction of the Establishment Clause Stifles Religious Free-
dom, 105 W. Va. L. Rev. 279, 293 (2002) (arguing that the Lemon test is an inappropriate
Establishment Clause test because it validates government hostility toward religion).

121. Stone, 449 U.S. at 41,

122. In Engel, the Court struck down the school prayer despite the fact that its absence would be
noticeable to the students. Engel, 370 U.S, at 436. However, in Engel, the school policy was chal-
tenged immediately upon the practice’s adoption. /d. at 423. The removal of a prayer that was em-
ployed for a few years in U.S. schools would not have the same affect on students, as the removal of the
pledge that has been applied in the schools with the phrase “under God” for the past 50 years, Unlike
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The accommodationalist block will almost assuredly vote for a reversal of the
Ninth Circuit, as they would view Goodwin’s analysis as hostile toward relig-
ion. This conclusion is buttressed, by the fact, that the group has manifested its
belief that nonsectarian prayer is not a violation and there must be legal coer-
cion, like the coercion that was present in Barnette, in order to find a
violation.t?3

The impact that accomodationalist block will have on the outcome of the case
was lessened by the announcement that Justice Scalia that he will not take part
in the decision.12* Scalia had reportedly stated at a Religious Freedom Day
rally in January 2003 that removing references to God from public forums
would be “contrary to our whole tradition.”’?* Scalia’s recusal means that the
accommodationalists will only have two votes. This makes the swing voters
even more critical for the accommodationalists because a 4-4 split would have
the affect of upholding the pledge ban in the schools of the Ninth Circuit.

C. THE SWING VOTES

With the accommodationalist and the separationalist blocks’ stances reasona-
bly clear, Justices O’Connor, Kennedy, and Breyer will likely be the deciding
votes on the fate of the pledge. O’Connor and Kennedy have often been the
swing votes on Establishment Clause issues, but it is not because they have
similar philosophies. O’Connor will analyze the case according to the endorse-
ment test she laid down in Lynch.126 Kennedy, on the other hand, will perform
coercion analysis. The Newdow II decision was based entirely on coercion and
could have been a direct attempt by Goodwin to use Kennedy’s own analysis in
order to win his vote. Breyer's position is a little harder to track, as he has
sided with the separationalists on some issues and with the accommodationalists
on others. However, his past voting record and use of the endorsement test
make it likely that he will side with O’Connor.

1. Justice O’ Connor

As the founder and chief supporter of the endorsement test, Justice O’ Connor
is likely to ask one essential question; What is the message conveyed to a rea-
sonable observer by the recitation of the pledge containing the reference to
God? In the past, O’Connor has written dicta expressing a position that the
pledge is not a government endorsement of religion. In Lynch, she stated that

the prayer in Engel, the pledge has become part of the students’ daily routine and its absence would
represent a noticeable break from that routine.

123. Bamette, 319 U.S. at 626.
124. Bill Mears, Supreme Court Accepts Pledge of Allegiance Case, CNN, available ar htp:/fwww.

cnn.comt/2003/L AW/10/14/scotus. pledge.of.allegiance/ (fast visited March 29, 2004).
125. Id.
126. Lynch, 465 1.S. at 688.
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“In God we Trust” and other government acknowledgements of religion serve
“the legitimate secular purposes of solemnizing public occasions, expressing
confidence in the future, and encouraging the recognition of what is worthy of
appreciation in society. For that reason, and because of their history and ubig-
uity, those practices are not understood as conveying government approval of
particular religious beliefs.”1?7 Goodwin dismissed this statement and others
like it as mere dicta.'?® Even if one was to dismiss this statement as irrelevant,
O’Connor would still likely vote for a reversal of the decision in Newdow I1.
This is because O'Connor may limit her endorsement analysis to instances of
inherently religious exercises and, even if she did consider the pledge to be a
religious exercise, its history and nomsectarian nature would lead her to con-
clude it does not convey a message of endorsement.

O’Connor would probably find compelling the dissent written by Judge
O’ Scannlain, in which he argues that the pledge is not a religious exercise. In
ber concurring opinion in Wallace, O’Connor stated that the previous school
prayer decisions, “expressly turned on the fact that the government was spon-
soring a manifestly religious exercise.”!?® In that case, she contrasted a mo-
ment of silence from state-sponsored bible reading or prayer. In making this
distinction she states, “[slilence, unlike prayer or Bible reading, need not be
associated with a religious exercise.”?3® Similarly, the argument is strong that
the pledge, unlike prayer, is associated with patriotism and not religious exer-
cise. Although the reference to God does have religious connotations, first and
foremost, the main purpose of the pledge in the schools is to instill in children
values of civic pride and patriotism. Because the practice is not inherently re-
ligious, O’Connor would likely view the pledge as not an explicit religious ex-
ercise subject to Establishment Clause scrutiny.

There is, however, a key distinction between a moment of silence and the
pledge that may change the analysis. In Wallace, O’Connor points to the fact
that during a moment of silence, the student does not have to compromise his or
her own beliefs, as nothing is stated out loud, and the student is “not compelled
to listen to the prayers or thoughts of others.”?3! This is not the case with the
pledge, as a student who does not believe in God, or believes in many Gods, is
still compelied to hear the thoughts of others on the subject because the pledge
is recited aloud. However, the thoughts that the student is compelled to hear are
not devotional prayers. Because O’Connor would likely not view the pledge as
inherently religious, she may not be bothered by the fact that all students are

compelled to bear it.

127. Lynch, 465 U.S. at 693.
128. Newdow I, 292 F3d at 611.
129, Wallace, 472 U.S. at 72.
130. Id.

131. Id.
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Even if it was found that the pledge was a religious activity, O’Connor may
find it to be a permissible exercise of ceremonial deism. O’Connor has shown a
reluctance to find a long-standing historical practice an establishment violation.
In fact, the only instance where she abandoned her endorsement test was in
Marsh, where she voted along with the majority to preserve the right to open
legislative sessions with prayer because the practice’s long history made it part
of the “fabric of our society.”132 However, unlike the practice in Marsh, it was
not until 1954 that the offending words “under God” were inserted into the
pledge.3* Fifty years of practice is probably not a lengthy history to justify
abandoning endorsement analysis in this case. In Lynch, O’Connor stated that
ceremonial deism would only serve as an exception when the practice has a
long historical tradition of intermingling religion and government.!>* There-
fore, O’Connor probably will analyze the case under her endorsement test. '

The pledge would probably withstand scrutiny under endorsement because

- the history of.the pledge and its nonsectarian nature would preclude a finding
that a reasonable observer would view it as an endorsement of religion. In
Allegheny, O’ Connor framed the endorsement test as “whether a reasonable ob-
server would view such longstanding practices as a disapproval of their particu-
lar religious choices, in light of the fact that they serve a secular purpose rather
than a sectarian one and have largely lost their religious significance over
time.”135 ©’Connor has made it clear that the history of the practice alone is
not enough to validate it under the Bstablishment Clause. Rather the bistory is
relevant because “it provides part of the context in which a reasonable observer
evaluates ‘whether a challenged governmental practice conveys a message of
endorsement of religion.”36 In perhaps the clearest statement on how
O’Connor would come out on the pledge issue, she states:

[t]he combination of the longstanding existence of practices such as opening
legistative sessions with legislative prayers or opening Court sessions with
‘God save the United States and this Honorable Court” as well as their non-
sectarian nature, that lead me to the conclusion that those particular practices,
despite their religious roots, do not convey the message of endorsement of
particular religious beliefs.?>”

This is a key statement for many reasons. First, it reflects a definition of non-

sectarian that is inapposite from the one expressed by the majority in Newdow
II. In Newdow II, Goodwin stated that the phrase “under God” was identical for

132. Marsh, 463 U.S. at 792

133. ILR. 83-1693, 83rd Cong, (1954), reprinted in 1954 U.S.C.C.AN. 2339.

134. Lynch, 465 11.8. at 693 (O’ Connor, J., concurring) (citing legislative prayers, government dec-
Taration of Thanksgiving as a public holiday, the national motto, and the phrase “God save the United
States and this honorable court” as examples that would fall under the ceremonial deism exception).

135. Allegheny, 492 U.S. ai 631.

136. Id. at 630.

137. Allegheny, 492 U.S. at 630-31.
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Establishment Clause purposes as “under Jesus.”'3% By saying that “God save
the United States and this Honorable Court” is nonsectarian in mnature,
O’Connor is expressing a belief that references to a divine creator generally are
nonsectarian and, therefore, the phrase “under God” in the pledge would aiso be
considered nonsectarian. Second, it shows that the history and a popular under-
standing that something is not meant to convey an endorsement of religion, will
serve to excuse de minimus references from violating the Establishment Clause.
Because of the pumerous historical examples of general references to God,
O’Connor could infer that the phrase “under God” has gained historical accept-
ance despite the fact that it has only been a part of the Pledge of Allegiance for
the past fifty ycars. Therefore, a reasonable observer viewing this phrase in the
context of history would not view these words as a state endorsement of
religion.:

In sum, since the pledge is consistent with O’Connor’s view of what is non-
sectarian and the use of words such as “under God” has gained historical ac-
ceptance, O’Connor would likely find that a reasonable observer would
understand the purpose of the pledge to be patriotic and not an attempt to vse
the machinery of the state to proscribe religious orthodoxy. Therefore, she is
likely to vote to reverse the decision in Newdow.

2. Justice Kennedy

The decision in Newdow II rested entirely on coercion analysis, meaning that
it is solidly within Justice Kennedy’s area of expertise. Unlike the accommoda-
tionalists, Kennedy is more open to the possibility of psychological coercion
because he believes that there does not have to be an actmal government en-
forced penalty for the conduct to be coercive. Writing for the majority in Weis-
man, Kennedy found that State practice of prayer, at a graduation ceremony,
was coercive despite the fact that attendance was not mandatory.'> Since Ken-
nedy found that the prayer in the. context of the public school graduation was
coercive, it is likely that he would find the conduct in Newdow II coercive as
well. In fact, there is a stronger case for coercion in Newdow IT then there was
in Weisman. TFirst, the conduct in Weismagn was a one-time event, while in
Newdow II it is something that occurs every day.#® Secondly, the conduct in
Weisman occurred during a graduation ceremony, which is removed from the
classroom.'4! In contrast, the pledge is.recited while the students are in class
and during regular school time. Third, though attendance was not required at
the graduation ceremony, Kennedy understood that the students would not miss

138. Newdow I, 292 F.3d at 607.
139. Lee, 505 U.S. at 586.

140. Id. at 583.

141, Id.
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an important life event to protest hearing a prayer they did not believe.**> Con-
trast this with Newdow II, where attendance is legally required because it takes
place during the actual school day and the students, who are elementary school
age, are not free to enter and leave the room. For these reasons, Kennedy would
most assuredly find that the recitation of the pledge in school is a coercive
practice.

Despite Kennedy's probable agreement with the Ninth Circuit’s conclusion
that the practice is coercive, it is still likely that Kennedy will vote to reverse
Newdow II. Kennedy has stated that even though “[s|peech may coerce in some
circumstances . . . [it] does not justify a ban on all government recognition of
religion.”!#3 In dicta, Kennedy has expressed a belief that the pledge is consti-
tutionally permissible in stating:

[Bly statute, the Pledge of Allegiance to the Flag describes the United States
as “one Nation under God.” (citation omitted) To be sure, no one is obligated
to recite this phrase [see Barnette] . . . but it borders on sophistry to suggest
that the “ ‘reasonable’ ” atheist would not feel less than a “full membe{r] of the
political community’” every time his fellow Americans recited, as part of
their expression of patriotism and love for counfry, a phrase believed to be
false. 144

Kennedy used this statement to explain how application of the endorsement
doctrine would cause many religious references to be deemed unconstitutional.
Ironically, this statement, used to show why the endorsement test is unwork-
able, and is the exact same analysis employed by the majority in Newdow I to
justify finding the pledge unconstitutional. Regardless, this dicta shows that
Kennedy believes the pledge as currently codified is not an Establishment
Clause violation. Even if this statement can be dismissed as dicta, Kennedy
would still probably vote for reversal because he will not view the recitation of
the pledge as a religious exercise, because he believes that symbolic, ceremo-
nial references to God survive Establishment Clause scrutiny.

Similar to Justice O’Connor, Kennedy will also Iikely question whether the
pledge is a religious activity. In his decision in Weisman, Kennedy states that
the prayer, in this case, was unconstitutional because the State compelled at-
tendance and participation in what is “an explicit religious exercise.”'#> Ken-
nedy’s decisions have distinguished between prayer and other activities. He
agreed with the majority and found establishment violations in Weisman'#¢
(dealing with prayer at a graduatjon ceremony) and Santa Fe'*” (concerning

142. Lee, 505 U.S. at 595.

143. Allegheny, 492 U.S. at 661.

144, Id. at 672-73.

145. Weisman, 505 11.S. at 598.

146. Id. at 599.

147. Santa Fe Indep. Sch. Dist,, 530 U.S, at 290.
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student led prayer at football games). However, he authored the dissent in Alle-
gheny, a case in which the majority held that the displaying of a créche violated
the Fstablishment Clause.i48 The question becomes, is the pledge more like a
prayer or more like a display? It seems that Kennedy would require the practice
to be an explicit religions exercise. The main purpose of prayer is religious,
even if that prayer is nonsectarian. In Allegheny, Kennedy found that the main
purpose of displaying the créche was to celebrate the season and to recognize its
historical background.l4® Since the main purpose of the pledge is patriotic,
there is a strong argument that Kennedy would not find it to be a violation
because it is not an explicit religious exercise.

Kennedy would also likely find that the pledge is a symbolic act, and there-
fore would not violate the claise. In Allegheny, Kennedy states, “[tJhe Estab-
lishment Clanse permits government some latitude in recognizing and
accommodating the central role that religion plays in our society. (Citations
omitted). Any approach less sensitive to our heritage would border on latent
hostility toward religion. . . .”*5° In his analysis, he quotes a line from Justice
Goldberg stating:

Neither government nor this Court can or should ignore the significance of the
fact that a vast portion of our people believe in and worship God and that
many of our, legal, political and personal values derive historically from relig-
ious teachings. Government must inevitably take cogmizance of the existence
of religion.131

Thus, it is clear that Kennedy does see a place for symbolic recognition of
religion by our government. However, he also stated that “[sjymbolic recogni-
tion . . . of religious faith may violate the Clause in an extreme case.”*** The
example he uses to describe an “extreme case” is the erection of a large Latin
cross.}53 This choice of examples is important because it is sectarian, while the
pledge is nondenominational. Under Kennedy’s reasoning, nondenominational,
symbolic recognition would probably not be an Establishment Clause violation.

Even though Goodwin’s coercion analysis does comport with Justice Ken-
nedy’s understanding of coercion, expect Kennedy to vote to reverse Newdow II
for other reasons. First, Kennedy appears to make a distinction beiween an
explicit religious exercise and other practices. Secondly, Kennedy has shown
an inclination to give wide latitude to the government in instances of nonde-
nominational, symbolic recognition of religion. For these reasons, it seems
more likely then not that Kennedy will vote to reverse Newdow 1L

148. Allegheny, 492 U.S. at 621.
149. Id, at 662.
150, id. at 657.
151. Id. at 639,
152. Id. at 661.
153. Allegheny, 492 11.S. at 661.
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3. Justice Breyer

Much like Justice Ginsburg, Justice Breyer has not written much on the Es-
tablishment Clause during his tenure. However, while Ginsburg has clearly
sided with the separationalist block, Breyer’s record does not reveal where
along the spectrum from separationalist to accommodationalist his allegiance
lies. He sided with the separationalists in Santa Fe,'5¢ Agostini v. Felton,'3®
Zelman v. Simmons-Harris, '35 and Rosenberger v. Rector and Visitors of Uni-
versity of Virginia.13? However, he agreed with the accommodationalists in
Good News Club v. Milford, 158 Mitchell v. Helms,'>® and Pinette.'¢° Breyer’s
most consistent trend in his Establishment Clause cases is that he has sided with
O’Connor on issues of government speech on religious topics. One reason that
Breyer has sided so often with O’Connor is because it seems that they share a
similar belief that endorsement is the proper test to determine an establishment
violation. For that reason, Breyer will probably vote in accordance with
O’Connor on this issue, and since it is likely that O’Connor would not hold the
pledge to be a violation, Breyer may very well follow suit.

There is evidence that Breyer has adopted the endorsement test. In his con-
currence in Good News Club, Breyer framed the issue as “whether a child, par-
ticipating in the Good News Club’s activities, could reasonably perceive the

" school’s permission for the club to use its facilities as an endorsement of relig-
jon.”161 In stating the issue this way, it appears, at least in cases of governmen-
tal speech on religion, that Breyer has supported endorsement analysis. In
Good News Club, Breyer listed some factors the Court should use in deciding
the endorsement issue, stating, “[t]he time of day, the age of the children, the
nature of the meetings, and other specific circumstances are relevant in helping
determine whether,. . .in the children’s minds, ‘a formal policy of equal access
is transformed into a demonstration of approval.”16> Using these factors,

154. Santa Fe Indep. Sch. Dist., 530 U.S. at 290.

155. Agostini, 521 U.8. at 203 (holding program which sent public school teachers into parcchial
schools to provide remedial education to disadvantaged kids did not violate the Fstablishment Clause).

156. Zelman v. Simmons-Harris, 536 11.S. 639 (2002) (holding that a school voucher program did
not violate the Establishment Clanse). .

157. Rosenberger v. Univ. of Virginia, 515 U.5. 819 (1995) (holding that the use of university funds
for printing costs on student publications did not violate the Establishment Clause because the program
was neutral toward religion).

158. Good News Club v. Milford Central Sch., 533 U.S. 98 (2001) (holding that a school's view-
point discrimination, in refusing to allow a religious club to use school facilities, was not required to
avoid violating the Establishment clause).

159, Mitcheil v. Helms, 530 U.S. 793 (2000) (held that a government program which distributed
funds 0 state and local governmental agencies, which in turn lend educational materials and equipment
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160. Capitol Square Review and Advisory Bd., 515 U.S. at 753 (holding that state did not violate
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Breyer may find that the school policy in Newdow II was a violation. First, the
time of day was during school hours, making the chances that the students will
believe the school is endorsing the speech much greater. Secondly, Newdow’s
daughter was an elementary school student, which is an age especially suscepti-
ble to indoctrination. Finally, the fact that the recitation was teacher-led cuts
toward a finding that the practice was an establishment violation.

Even though Breyer’s, has exhibited a closer identification with the separa-
tionalists then the accommodationalists on Establishment Clause issues, he may
very well vote in favor of reversal of the Ninth Circuit’s decision. Breyer’s past
voting record on issues involving govemnmental speech on religious subjects
and belief in the endorsement test suggest strongly that he will vote alongside
O’Connor. However, Breyer could easily vote to affirm because the California
school board policy may be particularly troublesome due to the context in
which the pledge is recited. Becanse O’Conner and Kennedy should side with
the two accommodationalists, Breyer may very well hold the fate of the pledge
in his hands. Due to the Tact that Scalia has recused himself from the decision,
if Breyer votes to affirm Newdow II, the Court will likely have a 4-4 split.

IV. THEORIES OGN THE INTERACTION OF ESTABLISHMENT AND
CerEMONIAL DEeISM

Overall, the Supreme Court’s Establishment Clause jurisprudence can only
be described as inconsistent. Sometimes the justices would apply Lemon with
greal particularity, and other times the Lemon test is absent from the analysis.
Justice O’Connor believes that a reason for this inconsistency is Establishment
Clause issues are not subjectable to a one size fits all test. In Kiryas Joel v.
Grumet, O’Connor stated that “[elxperience proves that the Establishment
Clause, like the Free Speech Clause, cannot easily be reduced to a single test.
There are different categories of Establishment Clause cases, which may call for
different approaches.”16®> The different categories she mentions are cases in
which a specific group is targeted by the government for either special benefits
or burdens, cases in which the government must make decisions about matters
of religious doctrine, cases involving government delegations of power to relig-
ious bodies, and cases involving government speech on religious topics.'®*

This case fits into the last category of cases involving government speech on
réligious topics. However, there should be a subcategory within this group
dedicated to symbolic and historical religious expressions. The Court has al-
ready recognized that because the Lemon test fails to take into account the his-

163. Bd. of Educ. of Kiryas Joel Vill. Sch. Dist. v. Grumet, 512 U.S. 687, 720 (1994) (holding
statute creating special school district following village lines for religious enclave incorporated as vil-
Iage to exclude all but its practitioners violated Establishment Clause).

164. Grumet, 512 T.S. at 720.
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tory of a practice, it should not be used in all cases.'65 In Marsh, the appeals
court found that Nebraska’s practice of employing legislative chaplains to open
up each legislative session with a nondenominational prayer violated all three
prongs of the Lemon test.¢ The Supreme Court reversed this decision prima-
rily because of historical evidence that the framers had themselves employed
such legislative chaplains.t6” Thus, the Court’s decision turned, on the fact, that
the practice was one, which was rooted in historical tradition.

Many scholars have tried to formulate a new, single test that would allow the
courts to take into account the history of a particular practice in determining
whether it was a violation. In order to gain acceptance across the political spec-
tram, any new theory to deal with this issne must allow the couwrts to do two
fundamental things. First, the theory should allow for at least some of these
ceremonial references to continue because the courts do not want to drive a
steamroller over all instances of religion in the public sphere. Second, the test
needs to be able to prevent the creation of new practices under the guise of
ceremonial deism, because this could have the dangerous effect of bringing the
public and religious realm impermissibly closer together.

The first of the theories is the unbroken practice justification. Under this test,
a religious practice may be justified because it has existed for a long time and
has traditionaily not been found to violate the Constitution.!68 Examples of
such practices ar¢ the national motto, “In God We Trust,” which dates back to
1864 and the National Day of Prayer, which began in 1775.'¢ In ACLU v.
Capitol Square Review and Advisory Board, the Sixth Circuit relied on the un-
broken practice theory in finding that the Ohio motto, “With God, All Things
Are Possible,” does not violate the Establishment Clause.170 Despite the fact
that the motto was adopted in 1959, the Capitol Square majority viewed its use
in the context of a long tradition of government acknowledgement of
religion.'”!

Several problems have been identified with the use of the unbroken practice
theory. First, looking to history to justify a practice as constitutional can be

1635. Marsh v. Chambers, 463 U.S. 783, 786 (1983).

166. Id.

167. Id. at 786-89.

168. See Benjamin S. Genshaft, With History, All Things are Secular: The Establishment Clause and
the Use of History, 52 Case W. Res. L. Rev. 573 (2001).{arguing that the endorsement test provides
the best framework to analyze Establishment Clause issues because it allows the couxt. to. take the
history of & practice info account).

169. See Ashley Bell, “God Save this Honorable Court™: How Current Establishment Clause Juris-
prudence can be Reconciled with the Secularization of Historical Religious Expressions, 50 Am. U. L.
Rev. 1273, 1314 (2001) (arguing that for nonpreferentialist analysis with a historical inquiry as the best
approach for Establishment Clavse determinations).

170. ACLU v. Capitol Square Review and Advisory Bd., 243 F.3d 289, 305 (6th Cir. 2001) (en
banc).

171. Id. at 299,
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misleading because, as Souter argued, the framers were, after all, politicians
who could have turned their backs on the establishment ideals to please a more
religious constituency.!’> Second, the courts have not drawn a distinction be-
tween specific and general history.!”® In Capitol Square, the Sixth Circuit court
looked to the general history of religion in this country rather then the specific
history of the motto in question in finding that it was not an establishment
violation.17* Such a use of general history could allow the unbroken practice
theory to act as a loophole to justify every ceremonial religious practice, no
matter how recently that practice was implemented. Lastly, the test does noth-
ing to obviate the concerns about subjectivity on the part of judges because the
courts can engage in a selective reading of history.'”® Therefore, adoption of
the unbroken practice test would not lead to consistent results among the courts.

The inconsistency of this test is evident by applying it to the facts in
Newdow. Whether or not the pledge is determined to be constitutional under
this test would depend on the particular judge. If the judge used general history
{(which is what the accommodationalists would do under this test) the pledge
would be constitutional because, as the Sixth Circuit expressed in Capitol
Square, there has been a long history government acknowledgement of religion
generally.!7s However, if the court looked to specific history of the pledge it
would have difficulty getting around the fact that the words “under God” did
not appear until fifty years ago. Thus, the resolution of the issue would depend
on how the court used the history.

Another theory on how to deal with traditional, symbolic religious expres-
sions is the secularization rational.!?” Under this test, practices that would have
at the time of their creation failed any one of the three Establishment Clause
tests may still be found constitutional through repetitive nse. This approach is
consistent with the views of some members of the Court. However, this secu-
larization rational has also been attacked as inconsistent. For example, the
Court has found that a créche was sufficiently secularized in one circum-
stance,!78 but that same créche was not in another,'”® because of the surround-
ing context. Another argument against secularization analysis is the belief that
it does a disservice to religion by taking away the religious meaning of such
symbols and requiring them to be a generic, water-down version of the relig-

172, Lee, 505 U.S. at 626; “those practices prove, at best, that the Framers simply did not share a
common understanding of the Establishment Clause, and, at worst, that they, like other politicians,
could raise constitational ideals one day and turn their backs on them the next”.
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jon.18° In Lynch, the créche was described by the Court as “engenderfing] a
friendly community spirit of good will in keeping with the season.”™®! Finally,
the secularization analysis does not seem to take into account whether the prac-
tice prefers a particular religious sect. One scholar has even suggested that the
courts are more Jikely to secularize practices derived from Christianity then
other minority religions.!%2

Yet another suggested test would combine the requirement of nonpreferen-
tialism with an inquiry into the historical basis of the practice.'s® In effect,
under this analysis, the practice would have to pass two tests. First, the practice
must be nonpreferential on its face.!® Second, the practice would have to be
deeply rooted in history.!®3 .

The pledge would likely pass the first prong of this test, which asks whether
the practice is nonpreferential, as it contains only a general reference to God
and does not use any words that are inherent to one particular faith. The Ninth
Circuit would not view the pledge as nonpreferential because the phrase “under
God” shows a preference for theism.'#6 However, if use of the word “God” is
deemed preferential, all public references to God may be eliminated. The result
would be to greatly broaden the scope of the Establishment Clause and force the
Court to revisit many past decisions. Also, the fact that the phrase “under God”
did not originate in any religious book or passage supports a finding that it is
nonpreferential.’®? Some commentators have disagreed that the expression
should be required to be nonpreferential in its origin, fearing that due to the
growing number of religions the government will run the risk of violating the
Establishment Clause anytime it speaks because the words may be contained in
some religious text.!#8 In short, resolution of this issue depends on whether the
government practice can take a position on theism and still be considered
nonpreferential.

The second part of this proposed test asks whether the practice in question is
one deeply rooted in this country’s history. Whether the pledge is deeply rooted

180. Bell, supra note 169, at 1305-06.

181. Lynch, 492 U.5. at 685.
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secularized practices are most frequently derived from Christianity, the Court is not only choosing
religion over no religion but also Christianity over all).

183. Bell, supra note 169, at 1312; “this new approach would look to whether practices are deeply
rooted in history and whether they are historically nonpreferentialist.”

184. Id.

185. Id.

186. Newdow I, 292 F.3d 597, 607 (Sth Cir. 2002).

187. See contra ACLU, 243 F.3d at 289 (en banc) (holding that the Obio state motto does nof violate
the Establishment Clause despite the fact that the phrase was taken directly from the New Testament).

188. Theologos Verginis, ACLI v. Capiral Square Review and Advisory Board: Is There Salvation
for the Establishmeny Clause? “With God All Things are Possible.” 34 Axron L. Rev. 741, 764 (2001)
(expressing concern over the further complication of Establishment clause analysis).
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in history is a tough question because the offending words were added only fifty
years ago. Is a fifty-year period enough to justify calling it a historical practice
under this prong? Should the courts be allowed to look to the history of refer-
ences to God generally or should they be regulated to the specific history of the
phrase in the pledge? If courts look to history of general references to God,
they will probably not find the phrase objectionable because there are many
other historical practices that have the same reference to God, which do posses
the required longevity. -

While this test is befter then the unbroken practice theory and secularization
theory because it takes into account the nonpreferentiality of the practice, it is
not immune from criticism. First, the historical prong is similarly susceptible to
judicial manipulation, as the courts could choose to cite cither general history or
specific history in formulating its historical analysis. Second, the nonpreferen-
tial view fails to address the argument that the government may not favor relig-
ion over non-religion generally. Only the accommodationalists.on the Court
take the view that the Establishment Clause was only intended to prevent dis-
crimination between religious sects. However, this may not be a problem for
those who ascribe to the theory that the word “religion” in the First Amendment
context describes only theistic belief systems.'8®

A more simplistic and probably the best solution, is to adopt Justice
O’Connor’s endorsement test in all cases dealing with government speech on
religious subjects. This is because endorsement analysis allows the courts to
factor in historically based arguments. Endorsement asks whether a reasonable
observer would regard the practice as an endorsement of religion. In Pinette,
O’Connor stated that this reasonable observer is “aware of. . . history.”'*° In
analyzing the history under the endorsement test, the courts should take into
account such factors as the longevity of the historical practice; the existence of
other similar historical practices; the primary purpose of the practice (patriotic,
ceremonial, etc.); whether it is nonsectarian; and whether the practice has relig-
ious origins. Because endorsement allows the Court to take all of these histori-
cal factors into account, it is the proper test to use when analyzing these
historical and ceremonial practices.

The best argument against using the endorsement test in dealing with histori-
cal practices is that the test is very subjective and, therefore, has produced un-
predictable results. To lessen the impact of this subjectivity, there should exist
some limitations on how the courts may use history in its analysis. First, the
courts should never use tradition as the sole reason to justify a decision.’®* This

189. Lee J. Strang, The Meaning of “Religion * in the First Amendment, 40 Duq. L. Rev. 181 (2002)
(arguing that the Establishment Clause was not intended to protect atheism or monotheistic beliefs).

190, Capitol Square Review and Advisory Bd., 515 U.S. at 781 (O’Connor, J., concurring).

191. See Genshaft, supra note 168, at 573 (2001} (arguing for a more appropriate way for the courts
to use the history of a practice in its Establishment Clause security).
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limitation was recognized in Marsh, where the Court stated “[sJtanding alone,
historical patterns cannot justify contemporary violations of constitutional guar-
antees.” 192 Second, “the tradition used must be the specific tradition and his-
tory of the practice, not merely a reference to a general history of government
involvement in religion.”'®? This requirement of specificity will keep the courts
from using general theories of the mingling of government and religion to jus-
tify a conclusion. Further, this will protect against the courts using general
history to totally swallow Establishment Clause jurisprudence. In adhering to
this limitation, the courts should not look to other unrelated practices that are
rooted in tradition and decide that the practice in question is not more danger-
ous than an unrelated one. These two limitations will keep the courts from
overly relying on history in determining whether a religious practice is
constitutional. .

The result of endorsement analysis in this case will be a finding that the
Pledge of Allegiance does not violate the Establishment Clause because a rea-
sonable observer would not view the pledge as an attempt by the state to en-
force a religious orthodoxy. The pledge is nonsectarian and does not owe its
origin to any religious canon. There are many specific examples of longstand-
ing historical practices that use the exact phrase “under God” or have a very
similar reference to God. Finally, when viewed in context, the overall message
of the pledge is patriotic, rather then religious. All of these factors point to the
conclusion that a reasonable observer would not view the pledge as a govern-
ment endorsement of religion.

V. CoNCLUSION

The Pledge of Allegiance is not a violation of the Establishment Clause be-
cause any reasonable observer would not view this predominately pairiotic ex-
ercise to be a government endorsement of religion. However, while the
Newdow II decision may have been legally wrong, as a matter of policy, inclu-
sion of the words “under God” may only take away from the true purpose of the
Pledge of Allegiance. The fact that inclusion of this reference to God may
cause people to choose not to repeat the affirmation is unacceptable because it
is in this country’s interest to have an affirmation of pride, which every citizen
can repeat without feeling conflicted. As more children are brought up repeat-
ing the pledge, the better off this country is from a patriotic standpoint. Why
would we not want every child, not just those who believe in monotheism, to
remember every morning that we are a republic, by the people, dedicated to
bringing justice for all people.

192. Marsh, 463 U.S. at 790.
193. Genshaft, supra note 168, at 597.
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However, it is for Congress and not the courts to make this change. In 1954
the words “under God” were inserted into the pledge for the arguably secular
purpose of distinguishing the American people from the communists who had
removed religion from their society. Communism is no longer our enemy, $0
the secular purpose of this Act is no longer valid.'** Now, the chief threat to
this country comes not from the “Godless” communists, but rather from terrorist
empires acting on what they believe is God’s behalf. If it is the desire of Con-
gress to use the Pledge of Allegiance to distinguish America from her enemies,
the same rational, which formed the impetus for the decision to insert the words
“under God” should be utilized in its removal. As Americans are growing in-
creasingly irreligious, these words of exclusion can only take away from the
true ideal, which this country stands for. Our message should be clear: America
stands for justice for all, regardless of whether one belicves in one God, no
God, or many Gods.

194. The fact that an important purpose of the 1954 Act is no longer valid might change the Lemon
analysis if the Coart was deciding on the constitutionality of the 1954 Act. However, because there
were other arguably legitimate secular purposes in amending the pledge, it would probably not be
enough for a majority of the Court to find the 1954 Act unconstitutional.
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INTRODUCTION

A. AN “ENDRUN" AROUND THE SECURITIES AND EXCHANGE
COMMISSION'$ DEFENSE: A HYPOTHETICAL.?

In the wake of a number of large financial scandals Congress passed the
“Sarbanes-Oxley Act of 2002,” (hereinafter Act) in order “to protect investors
by improving the accuracy and reliability of corporate disclosures made pursu-
ant to the securities laws.”® A committee report, presented by Representative
Oxley, stated the need for legislation as concern “about the adequacy of the
current disclosure regime for public companies” after “the bankruptcies of En-
ron Corporation and Global Crossing LLC, and restatements of earnings by
several prominent market participants.”® The key to the future adequate disclo-
sure is the requirement that CEOs certify all company pertodic reports, required
under section 13(a) or 15(d) of the Securities Exchange Act of 1934, which did
not “contain any untrue statement of material fact or omit to state a material
fact.”> At the time of the Act’s passing, the accepted standard for what was
“material” depended on “the significance the reasonable investor would place
on the withheld or misrepresented information.”® What the report, and the
Sarbanes-Oxley Act, seem to fail to consider, are situations where a public com-
pany does provide “full and accurate disclosure of the true condition of the
company” but that “material” information is incomprehensible to the “reasona-
ble investor” because they lacked the sophistication to understand it.”

Imagine a situation where a company, we will call “Endrun,” whose core
business was originally the distribution of a energy products, began to take ad-
vantage of deregulation and starts to trade energy and natural gas futures.®

2. This hypothetical is based very closely on what has becorne known as the “Enron Scandal,” which
has been widely discussed throughout various media; the key distinction being that umlike the real
Enren collapse, in this hypothetical “Endrun” fully discloses its use of legal “off-balance sheet” risk
hedging transactions to the secwities markets; McLean, supra note 1; The Daily Enron, Enron: a
General Overview, Enron 101, available ar htip:/fwww.thedailyenron.comfenron101/overview.asp (last
accessed on Jan. 26, 2003 and on file with anthor). This website was run by American Family Voices
“to be a strong voice for middle and low income families on economic, health care, and consumer
issues.”

3. Public Company Accounting Reform and Investor Protection Act, Pub, L. 107-204 (H.R. 3763),
107th Cong., preamble (2002) [hereinafter Sarbanes—Oxley Act of 2002].

4, HR. Rep. No. 107-414, at *18 (2002), reprinted in 2002 U.S.C.C.AN, 542, 2002 WL 661614
{(Report of the Cornmittee on Financial Services).

5. 15 US.CA, § 7241 (a)(2) (2002); Sarbanes—Oxley Act Sec. 302 (a)(2); “Corporate Responsibil-
ity For Financial Reports.”

6. Basic, Inc. v. Levinson, 485 U.S. 224 at 240 (1998).

7. HR. Rer. No. 107414, at *18 (2002), reprinted in 2002 U.S.C.C.AN. 542, 2002 WL 661614.

8. Michael Schroeder, Building the House of Enron, WaLL Sr. J., Jan, 28, 2002, at C1: See also, A
“futare” of “futures contract,” which is “An agreement to buy of sell a standardized asset (such as a
commodity, stock, or foreign currency) at a fixed price for a future time, usually during a particular
time of 2 month.” BLack’s Law DicTionary 685 (7th ed. 1999). The future operates “to sell goods or
commodities at a future time at a specified price. The buyer agrees to pay that fixed price and the sefler
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Eventually the largest part of Endrun’s profits began to flow from its trading of
an unregulated financial product known as “derivatives,” which “derive their
value from an underlying commodity or wager on the future.”® If Endron had
been a bank, its trading would have made it one of the ten largest derivatives
dealers in the world, but it still would not be required to provide the Securities
and Exchange Commission (SEC) with any “agency detailed information about
its over-the-counter trading activities” due to an exemption from such regula-
tion that had been passed by Congress in late 2000.1

Endrun had great success in trading derivatives and quickly began to have
sizable consistent earnings, which caught the securities market’s attention, and
helped it become one of the ten largest companies on the FORTUNE 500.1 In
order to protect itself from the inherent risk of trading such exotic derivative
products, and to continue to report consistent earnings, Endrun set up a number
of partnerships, to be managed by Endrun directors, which it used to protect
itself from the losses in the futures derivative markets it participated in!?2 In

agrees to deliver the goods although the parties do not actaally contemplate delivery, but rather that the
conteact calls for a settlement between the parties according to market prices. If the value of the com-
modity has risen, the seller pays the buyer the amount of the increase; if the value of the commodity
falls, the buyer pays the seller the decrease.” GILBERT Law Dicrionary 127 (Pocket ed. 1997).

9. Schroeder, supra note 8, at Cl; See also, “derivative,” which is “A volatile financial instrument
whose value depends on or is derived from the performance of a secondary source such as an underly-
ing bond, currency, or commodity. . Within the broad panoply of derivatives transactions are numerous
innovative financial instraments whose objectives may include a hedge against market risks, manage-
rnent of assets and Habilities, or lowering of funding costs; derivatives may also be used as speculation
for profit.” BLack’s Law DICTIONARY 454 (7th ed. 1999) (quoting Procter & Gamble Co. v. Bankess
Trust Co., [1996-1997 Transfer Binder] Fed. Sec. L. Rep. (CCH) P99, 229, at 95, 238 (8.D. Ohio
1996)). '

10. See Schroeder, supra note 8, at C1; see also, «over-the-counter” or “over-the-counter-market”
describing securities that are “not listed or traded on an organized securities exchange; traded between
buyess and sellers who negotiate directly.” BLack’s Law DICTIONARY 1130 (7th ed. 1999).

-“Innovations in technology and finance have helped obliterate clear distinctions between
banks, brokerage firms and newer hybrids, such as Enron. But financial regulators hew to
decades-old divisions of anthority, continuing to. keep a close watch on banks, brokerage
firms and conventional exchanges, while leaving new entrants such as Enron to police them-
selves. Tn late 2000, Congress passed legislation that exempted from regulation over-the-
counter derivatives, which are contracts arranged among sophisticated buyers and sellers
such as banks, Wall Street firms and public companies. The measure had support from both
parties, as well as the Federal Reserve and the Clinton adrninistration.”

Schroeder, supra note § {emphasis added). The question of whether and how the government should
have regulated over-the-counter securifies, while related to the Enron collapse, will not be directly
discussed in this note.

11. See e.g., McLean, supra note 1, at 58 (teporting on Fnron’s “Culture of Arrogance” the article
recounts how Enron was created by the merger of two gas pipelines, began to trade all manner of
futures, and from 1998 1o 2000 saw revenue growih from $31 billion to over $100 billion, “making it
the seventh-largest company on the FORTUNE 500.).

12. See e.g., Jeanne Cummings et al., Law Firm Reassured Enron on Accounting, WaiL ST, I, Jan.
16, 2002, at A18. (describing how Enron would create special purpose partnerships in order lo mariage
their risk). See, also, SEC Integrated Disclosure System For Small Business Issuers, 17 CF.R. §§ 228,
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effect the partnerships, which were to be run by a senjior Endrun officer, and
have to pay Endrun, if the price of Endrun’s commodities fell.!3 At the same
time, while these partnerships took the risk for Endrun’s potential losses, En-
drun would prop up the partnerships with shares of its stock, which was con-
stantly rising due to its tremendous earnings.!*

Because of the tremendously consistent earnings growth that Endrun was
able to produce, the securities market rewarded Endrun with a very high stock
price.’® Endrun’s high stock price continued to prop up its off balance sheet
partnerships, which in furn allowed Endrun to keep more bad derivatives-trades
off its books through “mark-to-market” accounting.*¢ Endrun’s accounting re-
sulted in higher reported earnings, which raised ‘its overall stock price.” To
some this sounds remarkably like a “Ponzi scheme.”'® Eventually the market
called Endrun’s mark-to-market accounting info question and many began to
pull their investments from the stock.'® This led to Endrun’s inability to kecp
bad debt off their books, and the stock price’s eventual collapse, taking
thousands of investors’ total equity portfolios with it.2® And the question on
everyone’s. lips was “where were the regulators who were supposed to stop
this?”

229. 249 (2003). The SEC has issued rules on disclosure of off-balance sheet transactions contained in:
Final Rule: Pisclosure in Management’s Discussion and Analysis about Off-Balance Sheet Arrange-
ments and Aggregate Contractual Obligations, Release No. 33-8182, 3447264 (Jan. 27, 2003). In
summary the new regulations require a separate section in the Management’s Discussion and Analysis
of the issuer’s use of off-balance sheet transactions. For the purposes of this nofe the use and regulation
of off-balance sheet transactions will not be discussed in depth. Any mention of off-balance sheet
transaction$ in this note’s hypothetical is assumed to comport with the disclosure Iaws for such
transactions.

13. See, McLean, supra note 1, at 38; sée alse, “exposure” “The amount of Hability or other sk to
which a person is subject. . .[for instance] the client wanted to know its exposure before it made a
settlement offer.” BLack’s Law DicTioNary 601 (7th ed. 1999).

14. See, e.g., McLean, supra note 1, at 58; Jeanne Cummings et al., supra note 11, at Al8.

13. See McLean, supra note 1, at 58.

16. Id.

17. Id. {noting that Enron’s use of such accounting had the same result on its stock price); see also,
“fair-value accounting method” “The valuation of assets at present actual or market value.” BLACK’S

" Law DicTioNary 20 (7th ed. 1999).

18. See, “Ponzi scheme,” which is “A. fraudulent investment scheme in which money contributed by
later investors generates artificially high dividends for the original investors, whose example attracts
even larger investments. Money from the new investots is used directly to repay or pay interest to old
investors, usually without any operating or revenue-producing activity other than the continual raising
of new funds. The scheme takes its name form Charles Ponzi, who in the late 1920s was convicted for
fraudulent schemes he conducted in Boston.” BLack’s Law DicTionary 1180 (7th ed. 1999).

19. See, McLean, supra note 1, at 58.
20. I
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B. BACKBROP

“Why aren’t all of you in jail? And not like white-guy jail - - jail jail. With
people by the weight room going, ‘Mmmm.’ 721

That was the question that Jon Stewart, host of “The Daily Show,” a satirical
news broadcast, shouted in early 2002, after the faces of executives from Enron
and Arthur Anderson flashed across the screen.?? By carly 2002 the news had
been full of a wave of white-collar crimes.®® From an alleged “pervasive
scheme” demanding excessive trading fees from customers at Credit Suisse
First Boston, to Waste Management’s overstatement of some $1.4 billion dol-
lars income under Arthur Anderson’s supervision, the country had seen a great
deal of what was wrong with corporate America.?* 1t is not surprising then, that
when the news Fnron’s scandal broke that “political rehabilitationists™ were
hoping that the fallout would bring reform to everything from accountancy to
corporate governance,?> and would answer why with so many white-collar
crimes “hardly anyone ever went fo prison.”’25

By the time it had began to debate the final version of the Sarbanes-Oxley
Act (the “Act”), Congress had seen the country hit with many more corporate
scandals. Thus, Congress sought to “protect investors by improving the accu-
racy and reliability of corporate disclosures.”?” When the Sarbanes-Oxley Act
was passed on July 23, 2002 the nation was in the midst of a surge of reform,
which had been set-off by scandals at Enron,”® Tyco,?® Worldcom,* Global
Crossing,! and Adelphia,3? which fueled Congress’ zeal to reform. As part of
the final Act, Congress greatly increased the penalties for corporate fraud by

21. Clifion Leaf, Enough Is Enough, ForTUNE, Mar. 18, 2002, at 60 (guoting Jon Stewart).

22 1d

23, Id

24, Id.

25. Daniel Henninger, Wonder Land: Take It to the Limit I National Anthem of America’s Pols,
WaLL St. I, Feb. 15, 2002, at Al6.

26. See 1.eaf, supra note 19, at 60.

27. Sarbanes-Oxley Act of 2002, supra note 3.

28. See McLean, supra note 1, at 58. (noting Enron’s management is accused of using off-balance
sheet transactions to hide upwards of $4 billion in debt).

29. Nicholas Varchaver, Fall From Grace, ForTung, Oct. 28, 2002, at 112 (reporting that Tyco’s

former CEO, CFO, and Chief Corporate Counsel have, all been charged with grand larceny, conspiracy,
and falsifying business records, and taking over $600 million from the company for personal gain).

30. Alfred Rappaport, Show Me the Cash Flow!, ForTuNE, Sept. 16, 2002, at 192 (reporting that
WorldCom “buried uncollectable customer receivables, write-offs of investments, and restructuring
charges”).

31. Jd. (noting that Global Crossing fictitiously reported future eamings &S IEVENUES).

32. Devin Leonard, The Adelphia Story, ForTung, Aug. 12, 2002, at 136 (noting that Adelphia had
$2.3 billion in off balance sheet loans to CEO John Rigas and his family).
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corporate executives, the people that average Americans most associated with
the scandals,??

Unfortunately, in Congress’ rush to legislate in response to the scandals, they
were “sloppy in its effort to hold senior executives {eet closer to the fire,”?* by
continuing to define the standard for what “material” information must be in-
cluded in financial reports in terms of what a “reasonable investor” would find
significant.3 This article proposes that without a new definition of what consti-
tutes a “material” fact, which would need to be disclosed as part of the new
financial certification requirements, corporate CEOs and CFOs will have no
incentive to make their statements clear enough for investors to avoid another
Enron.

C. OVERVIEW OF NOTE

In proposing a new standard for what is a “material” fact for the purposes of
inclusion in SEC reporting of issuer’s financial statements, this article will first
review the adoption of the Sarbanes-Oxley Act of 2002 in section one. Section
two will address the Commission’s final rule for “Certification of Disclosure in
Companies’ Quarterly and Annual Reports™ as authorized under the Act.36 Spe-
cifically, section two will address two cases, cited by the SEC to describe the
statutory disclosure standards for material accuracy.3” The cases on which the
SEC relies suggest, “Materiality depends on the significance the reasonable in-
vestor would place on [any] withheld or misrepresented information.”® In clar-
ifying the materiality standard the court in Basic, Inc. v. Levinson,3? and the
SEC, in its final rule,*® made reference to the scienter and reliance elements in
§ 10(b)*! and Rule 10b-3*> of the Securitics Exchange Act of 1934. Section
three will return to the hypothetical at the start of the note, and demonstrate how
an issuer could be compliant with the standards for material disclosures as un-
derstood after the adoption of the Sarbanes-Oxley Act and still fail in prevent-
ing an Enron-like collapse. Section four will propose a change in the

33. I8 US.C.A. § 1350 (c}{2); Sarbanes-Oxley Act of 2002, § 906(c)(2) (setting the maximum
criminal penalties for failure to certify financial reports at a fine of $5,000,000 and imprisonment for 20
years). ) .

34. Paul Beckett, Executives Face Harsh Sanctions In Corporate-Governance Law, WaLL St. ¥,
July, 31, 2002, at C7 (reporting that some lawyers felt that Congress was in a rush to legislate).

35. Basic, Inc. v. Levinson, 485 U.S. 224, 240 (1998).

36. SEC Integrated Disclosure System For $mall Business Tssuers, 17 C.F.R, §§ 228, 229, 232, 240,
249, 270, 274 (2003). Final Rule: Certification of Disclosures in Companies’ Quarterly and Annual
Reports, S.E.C. Rel. No. 33-8124, 3446427 (Aug. 29, 2002).

37. Id. (citing TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438 (1676): and Basic, Inc., 485 U.S.
at 224 (1988)),

38. Basic, 485 U.S. at 240.

39, 14 at 243.

40. S.E.C. Rel. No. 33-8124, 34-46427,

4i. 15 U.S.C.A. § 78] (West 1997 & Supp. 2003).

42. 17 CF.R. § 240.10b-5 (2003).
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interpretation of what is a material fact that should be included in corporate
financial reports, which could prevent future collapses of reporting companies.

. APOPTION OF THE SARBANES-OXLEY Act orF 2002
AND TS BURDEN oN CEO/CFOs.

When the Sarbanes-Oxley Act of 2002 was passed its purpose was “to protect
investors by improving the accuracy and reliability of corporate disclosures
made pursuant to the securities laws.”* The Act set out to strengthen the finan-
cial markets by creating the Public Company Accounting Oversight Board,**
which demanded auditor independente,45 and required enhanced financial dis-
closures.46 Partially in response to the wave of corporate fraud committed by
company executives,*” Congress included a section on CEO/CFQ liability for
any misleading information included in the companies’ filing of periodic
reports.*®

In legislating the “Corporate Responsibility For Financial Reports” in section
302 of the Act,*® Congress amended the existing securities laws, codified in the
Securities Act of 1933,50 and the Securities Exchange Act of 1934,5! and hoped
to improve the quality of the information included in required financial re-
ports.’2 Among the provisions of section 302 Congress required that “for each
company filing periodic reports under §§ 13(a)3 or 15(dy** of the Securifics
Exchange Act of 1934” the CEO or CFO or “persons performing similar fune-
tions,” must certify “in each annual or quarterly report filed or submitted under
either section of such Act that”:>s

(1) The signing officer has reviewed the report; (2) Based on the officer’s
knowledge, the report does not contain any untrue staternent of a material fact
or omit to state a material fact necessary in order to make the statements
made, in light of the circumstances under which such statements were made,
not misleading; (3) Based on such officer’s knowledge, the financial state-
ments, and other financial information included in the report, fairty present in

43, Sarbanes-Oxley Act of 2002, supra poic 3.

44, E.R. 3763, § 101, 107th Cong. (2d Sess. 2000).
45. LR, 3763, title I, 107th Cong. (2d Sess. 2000).
46. HLR. 3763, title TIL, 107th Cong. (2d Sess. 2000}.
A7. See, Beckett, supra note 14.

4%, H.R. 3763-62 § 1350 (c)(1), 107th Cong. (2d Sess. 2000).
49. 15 US.C.A. § 7241(a) (2002).

50. 15 U.S.C.A. § 77a (West 1997 & Supp. 2003).

51. 15 U.S.C.A. § 78a (West 1997 & Supp. 2003).

52, HR. 3763, preamble, 107th Cong. (2d Sess. 2000).
53, 15 U.S.C. § 78m (West 1997 & Supp. 2003).

54. 15 US.C. § 780(d) (West 1997 & Supp. 2003).
55. 15 U.S.C.A. § 7241(a) (2002).
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all material respects the financial condition and results of operations of the
issuer as of, and for, the periods presented in the report.56

Failure to certify such reports brought with it criminal penalties of a fine of up
to “$1,000,000 or imprison[ment] not more than 10 years, or both” for “know-
ing” certification of reports that do not comport with the requirements of
8§ 13(a) and 15(d) of the 1934 Act.>” “Willful” certification of any statement
which did not fully comply with §§ 13(a) and 15(d), or did not “fairly present”
information “in all material respects,” could carry a criminal penalty of up to
“$5,000,000, or imprison[ment] not more than 20 vears, or both.”s8

Besides certification that the report “fairly presents in all material respects
the financial condition of the issuer™ the Act also required certification that
signing officers were responsible for establishing and maintaining “internal
controls,” which had been designed to ensure material information relating to
the issuer is made known.5® The effect of section 302 was the same on issuers
with foreign incorporation as it was on those incorporated in the United
States.5* In promulgating the requirements of section 302 of the Act, Congress
did not define by what standard the officer’s are considered to have “knowl-
edge” of whether ail “material” facts are included in the reports or whether
reliance upon those facts must be proved in order to find a violation of section
302’s certification requirements.52 If any clarification of what the standards of
CEO/CFO knowledge and materiality would to ¢ome from the Act it seems that
Congress left this task to the SEC in their required rulemaking,s3 which was to
come within 30 days after the enactment of the Act.54

36. 15 US.C.A. § 7T241(a)(1)—(a)(3) (2002).

57. MR, 3763-62 § 1350 (c)(1), 107th Cong. (2d Sess. 2000).

58. Id -

59. 15 U.S.C.A. § 7241(a)(3) (2002).

60. Id, § 7241(a}(4)—(6) (outlining the management responsibility for establishing and maintaining
internal controls which will ensure that material information relating to the issuer and its consolidated
subsidiaries is made known 1o the signing officers; and that such information is to be disclosed to the
issuer’s anditors and the audit committee of the board of directors, including whether there have been
significant changes in the internal controls. This part of §302 of the Sarbanes-Oxley Act will not be
analyzed in much depth in this note.)

61. 15 U.S.C.A. § 7241(b) (2002); The impact of the Act on issuers with foreign incorporations is an
interesting question worthy of further discussion but will not be addressed in this note.

62. Id. § 7241.

63. Id § 7241(a).

64. Id. § T241(b).
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I SEC’s FinaL RULE “CERTIRICATION OF DISCLOSURE IN COMPANTES’
QUARTERLY AND ANNUAL REPORTS.”S?

A. THE SEC ISSUES GUIDANCE AS TO THE STANDARD FOR MATERIALITY
IN. CECG CERTIFICATION.

The Securities and Exchange Commission was given the responsibility for
issuing final rules, under the Sarbanes-Oxley Act, pertaining to corporate of-
ficers responsibilities in certification of financial reports.®6 In issuing of final
rules of CEO certification the SEC made statements concerning the “material
accuracy” and “completeness” standards of periodic reports covered by section
302 of the Act.5” According to the SEC’s “Final Rule: Certification of Disclo-
sure in Companies’ Quarterly and Annual Reports”, the standard for material
accuracy and completeness of financial reports “mirrors the existing statutory
disclosure standards for “material” accuracy and completeness of information
contained in reports.”s8 When making this statement, that the standards of “ma-
terial” accuracy “mirror” existing standards, the SEC specifically referenced
four sources of authority.®® -The SEC first referenced Rules 10b—5(b)7® and
12b-207) of the Exchange Act of 1934 as a guide for what the existing stan-
dards were.”? Besides explicit reference to Rules 10b-5(b) and 12b-20, the
SEC also referred to the two leading cases on materiality standards in financial
reporting, TSC Industries, Inc. v. Northway, Inc.”? and Basic, Inc. v. Levin-
son.™ The standards for material accuracy in Rule 10b—5(b) declare it to be:

“unlawful for any person, directly or indirectly, by the use of any means or
instrumentality of interstate commerce, or of the mails or of any facility of
any national securities exchange, . . .

(b) To roake any unirue statement of a material fact or to omit to state a
material fact necessary in order to make the statements made, in the light of
the circumstances under which they were made, not misleading, . . 77>

In order to understand the requireménts for “material fact” in 10b-5(b)7¢ the
SEC also referenced Rule 12b—20 of the 1934 Act.”” 1t requires that “in addi-

65. Certification of Disclosure in Companies’ Quarterly and Annual Reports, supra note 35.

66, 15 US.C.A. § 7241(a).

67. “Content of Certification,” SEC Release Nos. 33-8124, 3446427, § T(B)(3).

68. Id

69. Id.

70. 17 C.FR. § 230.10b-5(b).

71. Id. § 240.12b-20.

72, Certification of Disclosure in Companies” Quarterly and Annual Reports, supra note 35, at
§ ILBH3)-

73. 426 U.S. 438 (1976).

74. 485 U.8, at 224 (1988).

75. 17 C.ER. § 240.10b-5(b) {emphasis added).

76. Id
77. Certification of Disclosure in Companies’ Quarterly and Apnual Reports, supra note 35.
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tion to the information expressly required to be included in a statement or re-
port, there shall be added such further material information, if any, as may be
necessary to make the required statement, in light of the circumstances under
which they are made not misleading.””®

The term “material™ in both Rule 10b—-5(b) and Rule 12b-20Q is defined in
Rule 12b—2 of the Securitics Exchange Act of 1934.72 The term “material,
when used to qualify a requirement for the fumishing of information as to any
subject, limits the information required to those matters which there is a sub-
stantial Likelihood that a reasonable investor would attach importance in deter- -
mining whether to buy or sell the securities registered.”8® In making explicit
reference to Rules 10b—-5(b) and 12b-20, and the requirements for materiality,
the SEC made note of two cases, which gave gnidance as to what a “reasonable
investor would attach importance in determining whether to buy or sell the se-
curities registered.”®! The SEC’s reference to TSC Industries and Basic, Inc.
help to shape the limits of what types of information will be considered material
because there “is a substantial likelihood that a reasonable investor would attach

importance” to it.5?

B. “MATERIAL” ACCURACY AFTER TSC INDUSTRIES, INC. V.
NORTHWAY, INC.83

The SEC first referenced TSC Industries, Inc. v. Northway, Inc. in its final
rule on certification of disclosure in company quarterly and annual reports, in
relation to material accuracy and completeness of periodic reports.®* In TSC
Industries the Supreme Coust considered the case of an acquisition of petitioner
corporation TSC Industries (hereinafter TSC) by the petitioner corporation Na-
tional Industries (hereinafier National).®> Once National bought the voting
shares, the founder and his family resigned from TSC’s board of directors, and
National had 5 of its nominees placed on TSC’s board of directors.?® The board
of directors approved a proposal to liquidate and sell afl TSC assets to National
through an exchange of TSC common and preferred stock for National pre-

78 17 CFR, § 240.12b-20.

79. Id. § 240.12b-2.

80. Id. (emphasis added).

81. Id.; Certification of Disclosure in Companies” Quarterly and Anmmal Reports, supra note 35
(referencing Basic, Inc. v. Levinson, 485 U.S. 224 (1988); TSC Industries, Inc. v. Northway, Inc., 426
.S, 438 (1976)).

82. 17 CFR. § 240.12b-2.

83. TSC Industries, 426 1.S. at 438.

84, Certification of Disclosure in Companies’ Quarterly and Anmual Repérts, supra note 35.

85. TSC Industries, 426 U.S. at 438 (National acquired TSC Industries by purchasing 34% of TSC’s
voting securities from the corporation’s founder and principle shareholder and his family.)

86. Id
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ferred stock and warrants to purchase National common stock.8” TSC and Na-
tional issued a successful joint proxy statement to shareholders and
recommended that the shareholders approve the proposal, resulting in TSC's
liquidation as the exchange of shares took effect.®® Respondent, Northway, was
a TSC shareholder who brought action for damages, claiming that the joint
proxy statement was incomplete and material misleading because it omitted ma-
terial facts about National’s control of TSC’s board of directors, and about the
“favorability” of the proposal to owners of TSC stock.®?

Justice Marshall’s unanimous opinion found the issue of wateriality “a mixed
question of law and fact, involving as it does the application of a legal standard
to a particular set of facts.”?® The court found the question of materiality “an
objective one, involving the significance of an omitted or misrepresented fact to
a reasonable investor.”®! By framing the question in this manner the Court
rejected the theory “that material facts are ‘all facts which a reasonable share-
holder might consider important’**2 because it would set too low a threshold
for liability.9% Rather, the Court stated the general standard of materiality as
follows: “An omitted fact is material if there is a substantial likelihood that a
reasonable shareholder would consider it important in deciding how to vote.”*

The Court did not require proof that the omitted fact would have caused a
reasonable investor to change his vote, but a showing of “a substantial likeli-
hood” that the omission “would have assumed actual significance in the deliber-
ations of the reasonable sharcholder.”?> “Thus, “there must be a substantial
likélihood that the disclosure of the omitted fact would have been viewed by the
reasonable investor as having significantly altered the ‘total mix’ of information

87. TSC Industries, 426 U.S. at 438; See also, “warrant” “2. A document conferring authority, esp.
1o pay or receive money.” Brack’s Law Dicrionary 1580 (7ih ed 1699).

88. TSC Industries, 426 1.5, at 438 (1976).

89. I1d. ‘

90. Id. at 450 (The cowrt confirmed an earlier ruling when it stated that the issue of materfality may
only be resolved as a matter of law when “the established omissions are “so obviously important t0 an
investor, that reasonable minds cannot differ on the question of materiality;”-quoting Johns Hopkins
University v. Hutton, 422 F.2d 1124, 1129 (C.A.4 1970)).

91. TSC Industries, 426 U.S. at 443.

92. Id. (quoting and rejecting the language used in the Court of Appeals for this matter, Northway,
Inc. v. TSC Industries, Inc., 512 F.2d. 324, 330). '

93, Id. (aff'g Gerstle v. Gamble-Skogmo, Inc., 478 F.2d 1281, 1301-02 (C.A.2 1973); Smallwood v.
Pearl Brewing Co., 489 F.2d 579, 603-04 (C.A.5 1974)). .

94. Id. at 449 {emphasis added; note the Court in TSC Industries was dealing specifically with what
constituted a material fact in terms of Rule 14a-9 of the Securities Exchange Act of 1934, but as the
SEC pointed to this case in issuing its final rule on Certification of Disclosure in Companies’ Quarterly
and Annual Reports, SEC Release No. 33-8124, 34-46427, it is helpful in this case to determine what
the standard of materiality is for CEO/CFO certification).

95. Id. at 449.
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made available.”? The Court defined what was to be considered material infor-
mation by focusing on what individual “reasonable investors” would deem im-
portant to their own decisions, rather than a blanket rule of what types of
information is to be considered material.” The Court applied this standard to
Northway’s claims and rejected both of them.®® ‘

The first claim was that National’s control over TSC was not made clear at
the time of proxy solicitation, was based on the fact that the proxy statement did
not state that National’s President and executive Vice-President held positions
on TSC’s board.®® The Court disagreed and found that these omissions, did not
warrant summary judgmeént because the proxy statement clearly disclosed that
National owned 34% of TSC’s outstanding shares, and-that 5 of 10 directors
were National nominees with disclosure of those director’s positions.'°® Thus,
the Court found a real issue of whether the omission of other facts had rendered
the proxy statement “materially misleading as a matter of law.”10* This inter-
pretation of materiality suggests that for an investor to claim that a statement
was materially misleading the investor must show more then that they could not
understand the accurate information that was actoally presented.

Northway’s second claim stated that failure to disclose certain facts, “ren-
dered the proxy statement deficient it its presentation of the favorability of the
terms of the proposed transaction to TSC shareholders.”%> One of the omitted
facts Northway claimed that made the statement deficient as to its favorability
to sharcholders was that an investment-banking firm had issued a letter with
“bad news” concerning the fairness of the transaction towards TSC sharehold-
ers, which was not disclosed in the proxy statement.'93 The letter dealt with the
value of warrants that National would be issuing in its acquisition of TSC, and
the price fluctuation as more warrants were issued into the market.'®* The

06. TSC Tndustries, 426 U.S. at 449; (asing this phrase the court recognized that it was giving
content to a rule promulgated by the SEC; see Rules 14a-3 and 14a-9, 17 CER. §§ 240.14a-3,
240.14a~9; cf.,, Ermst & Ernst v, Hochfelder, 425 U.S. 185, at 212-14).

97. TSC Industries, 426 U.S. at 449. :

98. Id. at 463.

99, Id. at 451; Northway further argued that because the proxy statement failed to staie that both
TSC and National had filed reports, as required by the SEC, that indicated that National “may be
deemed to be a ‘parent” of TSC as that term is defined in the Rules and Regulations under the Securitics
Act of 1933,” there had been an omission of material fact.

100. Id. at 452-53.

101. TSC Industries, 426 U.S. at 452-53.

102, Id. at 454.

103. Id. at 454-62.

104. Id. at 457; The terms of the proposed securities exchange to TSC were said in the proxy state-
ment to represent a “substantial premium over the current market values represented by the securities
being offered to TSC stockholders. The value placed on the warrants to buy National stock was said to
be $5.25 per warrant. Two weeks after the opinion, a representative of the investment bank sent a letter
to National stating that if more warrants were issued, as required by the proposal in the proxy solicita-
tion, the valee of outstanding warrants would be Jowered to $3.50 per warranl. This difference would
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Court found that existence of this letter did not constitute an omission of a
material fact as a matter of law, because the fact that the value of the warrants
would drop once more came to the market had been previously disclosed in the
initial opinion.1%s Furthermore, the potential for a “substantial premium” was
just one of several factors considered in the favorable opinion.t% The Court
stated that it would not assume that a TSC shareholder would only focus on the
“bottom line” of the investment bank’s opinion “to the exclusion of the consid-
erations that produced it.”197 This interpretation of materiality suggests that an
investor must take into account not only the summary of the opinions contained
within the corporation’s proxy statements but also must account for the underly-
ing assumptions that produced that “bottom line.”108

C. THE IMPORTANCE OF TSC, INDUSTRIES TO CEO/CFO CERTIFICATIONS.

The portion of the TSC Industries, Inc. case that has the most bearing on
what is to be deemed material for CEQ/CFO certification is the Court’s decision
to use a standard of materiality where “an omitted fact is material if there is a
substantial likelihood that a reasonable shareholder would consider it important
in deciding how to vote,”*%® was adopted as opposed to a “standard of material-
ity [that] is unnecessarily low.”11® The Court warned against setting a standard
that was too low “not only may the corporation and its management be sub-
jected to liability for insignificant omissions and misstatements,” but that man-
agement’s fear of liability “may cause it simply to bury the shareholders in an
avalanche of trivial information a result that is hardly conducive to informed
decisionmaking.”11 It is important to note that in contemplating the standard
for materiality the Court recognized that a balance was required between mean-
ingful disclosure, which requireéd investors to work to evaluate meaning, and a
flood of documents, which would be difficult to put into any context.

In order to apply the TSC, Industries standard of materiality to CEO/CFO
certifications it seems that the certifying executive must also perform a balanc-
ing test in deciding the scope and the volume of the information contained in
periodic reports. This balance requires the certifying executive to consider what
information a “reasonable investor” in their company would consider impor-
tant.112 TSC, Industries also suggests that the “reasonable investor” has some

Tower the TSC shareholder’s premium from 27% to 12% for TSC preferred stock and from 2% to 22%
for TSC common stock.

105. TSC Industries, 426 U.S. at 457-58.

106. Id. at 457-58.

107. Id. at 458.

108. Id.

109. Id at 449 (emphasis added).

110. TSC Industries, 426 U.S. at 448.

111. Id. at 448-49.

112. 7d. at 449.
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duties to do something with the disclosed information.!’* In rejecting Na-
tional’s two claims, as a matter of law, the TSC, Industries Court stated that a
material omission would not automatically be found if the alleged omission was

“viewed against the disclosures contained in the proxy statement” ' to be im-
material, or the statement required the investor to evaluate “the considerations
that produced It.”*!5 The reality is that no quarterly or annual report can m-
clude every internal document that when into the creation of the company’s
issued statement, it would be impractical and would be the “avalanche of trivial
information” the TSC, Industries Court feared.''6¢ The standard of materiality
that was recognized in TSC, Industries also recognized that investors have a
duty to evaluate the information that is presented.’*” The TSC, Industries stan-
dard for materiality suggests that investors will not be able to invest blindly in
corporations, whose underlying economics they don’t understand, and then
bring an action under the CEO certification requirements, when the investment

£0CS SOUr.

D. APPLICATION TO RULE 10B—5 ACTIONS, BASIC, INC. V. LEVINSON!!®

Twelve years after TSC Industries the Supreme Court dealt with the stan-
dards for materiality as it applies to §10(b) and Rule 10b-5 actions in Basic Inc.
v. Levinson."? Like TSC Industries, the case focused on a merger between two
companies, Combustion Engineering, Inc. and Basic Incorporated.'? During
the two years between the two firms’ first discussions about the possible merger
and the suspension of trading in Basic’s stock just prior to the merger an-
nouncement, Basic made three public statements denying any merger negotia-
tions were taking place or any knowledge of a reason for heavy trading in
Basic’s stock.f?! A suit was brought by a class of former shareholders of Basic,
claiming injury by selling stock at “artificially depressed” prices, in reliance on
Basic’s misrepresentations thus violating § 10(b) and Rule 10b-3 of the Securi-
ties Exchange Act of 1934:122

Justice Blackmun, writing for the majority, expressly adopted the TSC Indus-
tries standard of materiality for § 10(b) and Rule 10b—5 cases.!?* The Court
characterized the merger negotiations as an event which was “contingent or

113. Id at 452-33, 458.

114. TSC Industries, 426 U.S. at 452

115. Id. at 458.

116, Id, 426 U.S. at 448-49.

117. Id. at 452-53.

118. Basic, Inc v. Levinson, 485 U.S. 224 (1988).

119, id.

120. Jd. at 224.

121, Id

122. Id

123. Basic, 485 U.S. at 232 (omitted fact is material if there is substantial likelihood that its disclo-
sure would have been considered significant by reasonable investor).
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speculative in nature,” making it “difficult to ascertain whether the “reasonable
investor” would have considered the omitted information significant at the
time.”124 In trying to formulate a test for what needs to be disclosed in such
merger negotiations the Court rejected two tests before settling on a “fravd-on-
the-market” theory.!?3 ‘

In rejecting the first proposed test the Court stressed that the use of material-
ity standards was not to paint investors as having a “child-like simplicity, an
inability to grasp the probabilistic significance of negotiations”125 but instead to
filter “nseless information that a reasonable investor would not consider signifi-
cant.”'27 In rejecting the second proposed test of materiality the Court held that
in order to bring a successful Rule 10b-5 claim a plaintiff “must show that the
statement were misleading as to a material fact,” and that “[i]t is not enough
that a statement is false or incomplete, if the misrepresented fact is otherwise
insignificant.”228 Instead the Court clarified that the inquiry should be a “fact-
specific” depending “on the significance the reasonable investor would place on
the withheld or misrepresented information.”1?® Note that in rejecting the two
proposed standards the Court emphasized that the investor was presumed to
have the ability to grasp the concepts involved in financial disclosures,!*® and
that plaintiffs had to show that statements made were misleading and not just
incorrect. 3!

Once the standard for materiality was announced the Court stated that it was
permissible for courts to allow a rebuttable presumption of reliance, by the
plaintiffs in a Rule 10b~5 action, on the statements made denying merger talks,

124. Id

125. Basic, 485 U.S. at 225; The Court first rejected an “agreement-in-principle” test; a bright line
rule, which said that “preliminary merger discussions do not become material until “agreement-in-
principle” as to the price and structure of the transaction has been reached between the would-be
merger parters.” The Court rejected this theory because it would make all information concerning
negotiations prior to any agreement-in-principle immaterial and able to be withheld or misrepresented
with no consequence as to a Rule 10b-5 violation. The second test the Court rejected was the Sixth
Circuit’s formulation that when 2 publicly traded company makes an affirmative denial that “no negoti-
ations” are taking place and that it “knows of ‘no reason for the stock’s activity,”” information about
conlinuing merger discussions becomes material “by virtue of the statement denying their exis-
tence”(rejecting the test of Levinson v. Basic, Inc., 786 F.2d 741 (C.A.6 (Ohio)).

126. Jd. at 234 (quoting Flamm v. Eberstads, 814 F.2d 1169, 1175 (1987).

127. Id. (citing TSC Industries).

128. Id. at 238.

129. Jd. at 240; In clarifying this standard the court also announced that thi$ standard of materiality
would not vary depending on who brought the action; and noted that “‘[S]cienter is an element of a
violation of §10(b) and Rule 10b-5, regardless of the identity of the plaintiff or the nature of the relief
sought.”” {quoting Aaron v. SEC, 446 U.S. 680, 691(1980)).

130. Basic, 485 U.S. at 234.

131. Id at 238.
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based on a “frand-on-the-market” theory.!32 The Court defined the fraud on the
market theory as:
“based on the hypothesis that, in an open and developed securities market, the
price of a company’s stock is determined by the available material informa-
tion regarding the company and its business . . . Misleading statements will
" therefore defrand purchasers of stock even if the purchasers do not directly
rely on the misstatements . . . The causal connection between the defendant’s
fraud and the plaintiffs’ purchase of stock in such a case is no less significant
than in a case of direct reliance on misrepresentations.”133

The Court reasoned that in well-developed securities markets, as exists in the
United States, “the price of shares traded on well-developed markets reflects all
publicly available information, and hence, any material misrepresentations.”?*
The Court noted that any evidence that “severs the link between the alleged
misrepresentation and either the price received (or paid) by the plaintiff, or his
decision to trade at a fair market price, will be sufficient to rebut the presump-
tion of reliance.”'35 Thus if “market makers” knew the truth about the value of
the stock, and any alleged misrepresentation was not reflected in the market
price, the causal connection between the alleged misrepresentation and the pre-
sumption of reliance will be severed.!3¢ It is important to note that the Court’s
use of the “fraud-on-the-market” presumes that all information that is in the
matket will be incorporated into a stock’s price, even if the individual investor
did not or could not understand all the information in the market.'37 Thus in-
vestor’s decision to trade at the “fair market price” when they based their deci-
sion on onec materially incorrect statement will be enough to rebut a

presumption of reliance.13®

E. THE IMPORTANCE OF BASIC, INC. TO CEG/CEFO CERTIFICATIONS

Basic, Inc. illustrates that the Supreme Court has recognized that today’s se-
curities markets are highly intergraded and represent open flows of informa-
tion.13® The Court found it “hard to imagine that there ever is a buyer or seller
who does not rely on market integrity.”**° When the Court recognizes that no

132. Id. at 250; Note, that the Court also clearly stated that reliance is an element of a Rule 10b-5
cause of action, 4. at 243.) (In 2 separate opinion Justice White, joined by Justice O’ Connor, disagreed
with the application of the “frand-on-the-market” theory. Id. at 250-63).

133. Basic, 485 U.S. at 241-42 (guoting Peil v. Speiser, 806 F.2d 1154, 1160-61(C.A.3 1986)).

134, Id. at 246.

135. Id. at 248.

136. JId. at 248.

137. Id. at 246.

138. Basic, 485 U.S. at 248.
139. Id. at 246 (noting that “Recent empirical studies have tended to confirm Congress” premise that

the market price of shares traded on well-developed markets reflects ail publicly available information,
and, hence, any material misrepresentations). '
140. Id. at 246-47.
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investor makes their investment decisions within a vacuum it also gives tacit
approval of the theory that investors do not just rely on the public statements of
the companies they invest in but also rely on how the rest of the market has
interpreted those statements. So while section 302 of the Sarbanes-Oxley Act
requires CEOs and CFOs to certify that “the report does not contain any untrue
statement of a material fact or omit to state a material fact,”?4! the cases the
SEC uses as illustration show that the standard of materiality is not any differ-
ent after the passing of the Sarbanes-Oxley Act then it was prior to its pass-
ing.1%2 Under this familiar standard of materiality it is not enough for an
investor to show that a particular fact was misstated or omitted if the total mar-
ket took into account the existence of that fact and incorporated it into the mar-
ket price of the stock.!43

Extrapolating the standard of materiality from TSC Industries and Basic; Inc.
to apply to CEO certification under the Sarbanes-Oxley Act, it seems that the
CEO must only certify that the reports contain all the information that “a rea-
sonable shareholder would consider. . .significanft] in [their] deliberations.”!#*
Thus, the question of whether a specific certification failed to meet the standard
of materiality would require a case-by-case assessment by the trier of fact as to
whether the statement contained all the information a “reasonable shareholder
would consider significant.”t4> Under this standard every misstatement in a
certified report would not automatically rise to the level of a failure to include
all material facts.16

Even assuming that some misrepresentation had been made, and that an ac-
tion under section 302 could prove both scienter on the part of the certifying
official and reliance on the part of the individual shareholder, the accused certi-
fying official could rebut that reliance if they could show that the market had
already accounted for the misstaternent.*#? This suggests that a reporting issuer
could present their financial condition in such a way that the “reasonable inves-
tor” might not fully comprehend the information, and therefore make a umi-

141. 15 US.C.A. § T241(2)(2) (2002); See also, Tohn J. Falvey Jr. and Matthew A. Wolfman, The
Criminal Provisions of Sarbanes-Oxley: A Tale of Sound and Fury?, 8 No. 10 ANDREWS Sec. Lrmic. &
Rec. Rep. 17 (2002) (noting that “many criminal practitioners view the new provisions and get-tough
rhetoric as little more than sound and fury signifying nothing).

142. Certification of Disclosure in Companies’ Quarterly and Annual Reports, supra note. 35, at
§ I(BX(3).

143, Basic, 485 U.S. at 246.

144. TSC Industres, 426 U.S. at 449; Acknowledging that the question of what a “reasonable share-
holder” would comsider material requires “delicate assessments of the inferences a ‘reasonzble share-
holder’ would draw from a given set of facts and the significance of those inferences to him,” /d. at
450.

145, Id. at 450.

146. Id. at 448 (rejecting setting the standard for materiality too low ot only to avoid assigning
liability for insignificant omissions but also to avoid encouraging management from releasing so much
information of a trivial nature that it is of no value to making an informed decision.)

147. Basic, 485 U.S. at 248-49.
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formed decision, but escape liability because the market had fully accounted for
this misstatement.!#® In returning to our hypothetical, Endrun might illustrate

how this could happen.

I, How Exprun’s CEQ CouLp Escare LiaBriTy FOR CERTIFICATION
OF Financial STATEMENTS Unper 1HE SEC’S
STANDARD OF MATERIALITY.

Returning to our hypothetical, it seems that the same collapse would have
occurred even if the CEQ certification requirements of the Sarbanes-Oxley Act
had been in place. Tt also seems that a certifying official could escape liability
under section 302 of the Act. Even if Endrun’s financial reports presented their
complete financial condition, including all relevant cash flows and operations in
accordance with appropriate accounting practices, the same collapse could eas-
ily have happened because the average investor could not understand the
disclosures.'#?

As stated earlier, by Endrun trading complex securities and entering into part-
nerships to manage risk and debt, took advantage of a completely legal method
of accounting; mark to market accounting.?® The problem with mark to market
accounting is that, because the corporation is reporting future cash flows
through current quarterly reports, the reported earnings fail to match actual cash
flow, which can only work so long as the future earnings eventually show up.?!
Endrun was making a bet that their future stock price would continue to climb
and it would be able to cover any losses that had been moved to their special
purpose corporations, thus turning the company into “nothing so much as a
hedge fund.”152

148. 14

149, Certification of Disclosure in Companies’ Quarterly and Annual Reports, supra note 35, at
§ II(B)3); The SEC defined a “fair presentation” of an issuer’s financial condition as, “results of opera-
tions and cash flows encompasses the selection of appropriate accounting policies, proper application
of appropriate accounting policies, disclosure of financial information that is informative and reasona-
bly reflects the underlying transactions and events and the inclusion of any additional disclosure neces-
saty to provide investors with a materially accurate and complete pictwre of an issuer’s financial
condition, results of operations and cash flows.” d,

150. See, McLean, supra note 1, at 58 (noting Enron’s use of mark to mazket accounting and its
acceptabifity). :

151 K. :

152. 1d. (noting that Enron’s business model seemed to resemble a hedge fund); See “hedge fund”
which is defined as “A specialized investment group- usu. organized as a limited partnership or off-
shore investment company- that offers the possibility of high returns through risky techniques such as
selling short or buying derivatives. Most hedge funds are not registered with the SEC and are therefore
restricted in marketing their services to the public.” BLacx’s Law DicTionary- 727 (7th ed. 1999).
Hedge funds are not required to register under federal securities laws, generally relying on Sections
3(c)(1} or 3(c)(7) of the Investment Company Act of 1940 (15 U.S.C. 80a-3(c)(1) and (c)(7)), and on
Section 4(2) of the Securities Act of 1933 (15 U.S.C.A. 77d(2)). Becanse Enron acted in many ways
like a hedge fund as opposed to a standard publicly traded company it could be argued that the SEC
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If Endrun’s business model was a hedge fund, then thousands of average
investors, who would not normally have access to such an investment product,
were involved in something the SEC normally considers too complex for them
to invest in.1s3 Potentially very complex financial disclosures would not be
materially deficient under the Basic, Inc. standard of materiality, if the market
could be shown to have received the information and factored it into the
price.’* The same complex disclosures that shield against liability would also
seem to “bury the shareholders” in information that was not “conducive to in-
formed decisionmaking.”'55 The employment of this standard of materiality
creates the potential for a CEOQ to shield himself from liability by showing that
market makers had factored the correct information into the price, even if indi-
vidual investors had not.}*¢ :

Under the materiality standard of CEO/CFO certification adopted by the SEC
it seems like Endrun’s CEO and CFO would have two possible ways to certify
their financial statements and avoid liability. The first option would be to flood
the statement with a full accounting of each of the special purpose entities’
hedging activities and make each financial report a mirror of all of the corpora-
tion’s trading in derivatives, leaving it up to the reader to figure out the full
meaning. This method would be of little value to the average individual inves-
tor, who is not a financial expert, and would realize the fear of the Court in
TSC, Industries; “an avalanche of trivial information” that a reasonable share-
holder would probably not consider in deciding bow to vote.157 If the statement

should have required that Enron meet the “qualified purchaser” requirements for a hedge fund, but this
will not be addressed in this note.).

153. A hedge fund is not usvally required to register because they normally only accept financiaily
sophisticated investors and do not offer their securities publicly, thus they fall under the definition of
selling to “qualified purchasers™ as defined in section 2(2)(531) of the Investment Company Act (15
U.5.C. 80a—2 (51)(A)). Note the standards for who can invest in a hedge fund and who is the “reasona-
ble investor” that the securities laws are meant to protect are two completely different standards.

154. For examptle, if Endrun reported a total gross profits of x minus total gross liabilities of y (with
2 liabilities moved to special purpose partnerships a, b, ¢, d, for shares of Endrun stock) for a total net
profit of e the “reasonable sharcholder” might not fully understand that the liabilities would eventually
return to Bndrun’s balance sheet if the stock price did not continue o climb. In this sense Endrun’s
statement would omit 1o explain every detail of how liabilities would be managed by corporation ihat
Eandrun controlled but the CEO could escape liability for certification if the total market was shown to
have “already accounted for the misstatement.” Basic, 485 U.S. at 248—49. In this way the company
could be fully disclosing the results of its business operation, but the “reasonable investor” would still
not comprehend the resilts. See e.g., McLean, supra note 1, at 58; citing David Fleischer, an analyst
who followed Enron for Goldman Sachs, as one of the many “bulls” who could not mnderstand Enron’s
accounting but were happy to go along with the reports because the company reported consistent earn-
ings. Note that in the case of Enron, there is substantial evidence that the results of business operations
weze not fully disclosed, especially the use of special purpose entities, but the argument made here is
not that fraudulent disclosure will go unpinished. Instead, the point is that inclusion of all material
disclosures does not guarantee that the “reasonable investor” anderstands the disclosure.

155. TSC Industries, 426 U.S. ar 448-49,

156. Basic, 485 U.S. at 248-49.

157. TSC Industries, 426 U.S. at 458-59.
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also included a report of previous and projected earnings, it is more likely that
individual investors would simply rely on the “bottom line” of the projections,
without evaluating the reasoning that produced that result.!>® Any claim under
the certification requirements of section 302 of the Act could be defended by
showing that a full accounting was made but the investor was not sophisticated
enough to understand it.

The second option the CEO and CFO would have in certifying would be to
make a blanket statement about the inherent risk of the business of the corpora-
tion and leave it up to investors to cobble together their own picture of what
was happening at the company. For example the management discussion and
analysis could read as follows; :

Eudrun trades futures derivatives as part of its business, and futures deriva-
tives ate an inherently risky investment. Endrun manages its exposure to risk
in these products by entering into hedging agreements with a number of spe-
cial purpose partnerships. Members of Endrun’s executive committee man-
age these special purpose partnerships. As compensation for taking the risk
of trading derivatives, Endrun gives each special purpose partnership shares
of Endrun stock. The future stability of these partnerships depends on the
value of Endrun stock.

Included in the staternent would be the names of Endrun executives who also
manage the special purpose entities. A full report of cash flows from each spe-
cial partnership could also be included. As a result each reader would have to
reason for themselves that Endrun was keeping debt off its books by using
wholly owned corporations to execute hedging trades. This result would not
provide individual investors with the whole picture unless they had the financial
acumen to piece together the picture. It could also fail to give investment pro-
fessionals all the necessary information to make informed recommendations to
their clients. Under the Basic, Inc. standard of materiality the SEC relies on, the
CEO could still escape liability for incomplete statements if it could not be
shown that the statements were “misleading as to a material fact.”*5°
Comparing this hypothetical with the facts of TSC Industries, it seems that
Endrun’s use of partnerships controlled by Endrun executives would not auto-
matically create liability for material omissions as long as the financial state-
ments stated the executives and their positions.!s® The net effect of this

158, id.

159. Basic, 485 U.S. at 238.

160. TSC Industries, 426 U.S. at 450. The Court in TSC Industries found that just because the proxy
statement did not clearly state that National executives were on TSC’s board of directors, liability
would not be assumed if the same information could have been understood “when viewed against the
disclosures in the proxy staternent.” Id. at 452. Likewise, if Endrun’s financial statements. did not
clearly state that it controlled the special purpose corporations, liability would not be assumed if it
could be shown that the statements clearly disclosed the names and positions of Endrun executives who
controlled the special eniities.
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hypothetical appears to be that a corporation set up very similarly to Fnron
could have transacted business in the same way, had the same earnings per-
formance, and fooled the same Wall Street professionals. If certification re-
quirements had been in place the results of the collapse would have been the
same, and the Act would not provide the protection to investors that it was
meant to have. Even if the Act had been in place, there seems to be no incentive
for CEO’s to make financial statements less complex for the “reasonable
shareholder.”!6?

V. AxN ALTERNATIVE TO THE CURRENT DEFINITICN OF MATERIALITY

In the wake of Basic, Inc. the Supreme Court held that the existence of true
statements within complex financial reports would not automatically shield the
reports from being materially misleading.'$? The Court in Virginia Bankshares,
Tnc. v. Sandberg, held that if it would take a financial analyst to spot the tension
between what is true and misleading then those portions that are misleading
would remain materially misleading.'¢* The Court found that the point of a
proxy statement was “to inform, not to challenge the reader’s critical wits.”’164
This article’s proposed alternative definition of materiality challenges the as-
sumption that proxy statements and financial reports should be aimed at the
“reasonable shareholder.”165 Instead of focusing on what a reasonable investor
would attach importance to, the standard of materiality should focus on what
the reasonable market maker would attach importance to in determining
whether to buy or sell the securities.!®®

The current standard of materiality ties disclosure to the sophistication of the
reasonable individual investor, when a majority of investors enter the equities
markets through investment professionals.'é” This begs the question, why focus
on what an untrained individual considers in their investment decisions when
most people invest on the recornmendations of professional analysts or through
the management of mutual funds? The current standard of materiality that the
SEC relies on in its final rules on CEQ certification, focuses on “those matters

161. TSC Industries, 426 1.S. at 450. -

162. Virginia Bankshares, Inc. v. Sandberg, 501 U.S. 1083, 1097 (1990).

163. Hd.

164. Id,

165. TSC Industries, 426 U.S. at 450.

166. 17 C.FR. § 240.12b-2.

167. New York Stock ExcHANGE, SUrvEY 2000 (2000) available at http:/fwww.nyse.com/market
info/marketinfo html (last visited April 4, 2004) (based on the 1998 Survey of Consumer Finances, an
ongoing survey conducted by the University of Michigan for the Federal Reserve Board. The New
York Stock Exchange web site also provides an option for a copy of Survey 2000 to be mailed upon
request. A copy is on file with the author. The report states that in 1998, in comparison to the 33.8
million shareholders who own shares of individual corporations stock directly, there were 48.5 million
shareholders who had stock ownership. through mutual fund. Furthermore, 75.8 million investors held
stack throngh Individual Retirerment Accounts and 401¢k) plans, which hold motual funds.).
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which there-is a substantial likelihood that a reasonable investor would attach
importance in determining whether to buy or sell.”'%® This standard fails to
consider the myriad of factors that average investors never consider but are part
of the everyday considerations of investment professionals.16?

As part of the passage of the Act the role of investment analysts was consid-
ered and regulated along with the disclosures required of reporting issuers.!7®
In early 2003 the SEC promulgated rules in Regulation AC requiring certifying
statement by the research  analysts, in connection to research reports.’”! Ana-
Iysts will be required to certify that the opinions contained within the report are
their own and do not influence their compensation.!’2 In passing Regulation
AC the SEC noted the potential conflicts of interest that research analysts may
have if their firm had investment banking or similar business with the compa-
nies the analyst covered.!”? Implicit in the SEC’s regulation of investment ana-
lysts is the assumption that the public relies on the opinions of professional
analysts in making their investment decisions. It follows that in regulating cor-
porate disclosures that the standard of materiality should be integrated with the
standards regulating the investment analysts who digest the value of the disclo-
sures for the public.

By defining materiality in terms of individual investors, instead of the profes-
sional investment community, it allows for CEOs to argue that their disclosures
contained all material facts when they include information on the most widely
used indicators of a stocks value.'™ If the definition of materiality were instead
shifted to focus on what investment analysts would consider material the stan-
dard would still meet the SEC’s goal of getting accurate information into the
market without obfuscating the value of the information in an “avalanche of
trivial information.”*”® While financial analysts would be interesied in tradi-

©168. 17 CER. § 240.12b-2

169. See SEC Publication for Investors, “Analyzing Analyst Recommendations,” available af http://
www.sec.goviinvestor/pubs/analysts.htm (last visited April 4, 2004) (advising individual investors to
take caution when relying on analyst recommendations).

170. See H.R. Rep, No. 107-414, at *13-14 (2002), supra note 4; HR. Rep. No. 107418, at ¥34
(2002), reprinted in 2002 WL 704333, at *34; 5. Rep. No. 107-205 at *32 reprinted in 2002 WL
1443523, at *32.

171, 17 CER. § 242 (2003). Final Rule: Regnlation Analyst Certification, Release Nos. 33-8193;
3447384 (Feb. 20, 2003).

172. Id.

173. I

174, See, Kurt Eichenwald, 4 af Merrill Accused of Helping an Enron Fraud, N. Y. Tmves, Mar. 18,
2003, at CI. (reporting that executives in the investment bank were accused of helping Enron commit
fraud by setting up transactions that would artificially inflate profits.) Part of the reason Enron focused
s0 meuch attention on inflating valuations and profits was the intense focus on these factors in making
investment decisions. It could be argued that average investors would consider these factors material to
the exclusion of the stability of the underlying econemics of the corporation becanse they could not
possibly be expected to understand the complexity of the transactions.

175. TSC Industries, 426 U.S. at 448—49.
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tional factors like revenue growth and earnings, they would me more likely to
ask questions about how those ‘numbers were produced and how likely they arc
to continue. Rather than constantly looking at what did happen the financial
analyst would demand information about what will happen. That information
would flow to the reasonable investor through the advice that they already
purchase form investment professionals and through the fair market price that
market makers create for the stock.’7

Adopting a standard of materiality that focuses on the informational needs of
financial professionals would also serve another purpose of the Sarbanes-Oxley
Act. A major concern of the drafters of the Act was the link between financial
analysts of a stock and the investment banking business generated by the corpo-
rations that they followed.l7” Tying the materiality standards of CEQ certifica-
tion to the reasonable “research analyst” would work in conjunction with the
recently passed Regulation AC.!7® CEOs would be required to certify that is-
suer’s reporting contained *“all the material facts that a research analyst would
consider significant in their deliberations on whether to recommend the stock as
an investment.”17® At the same time the research analyst would need to certify
that they share the opinions contained in the research report and are not being
compensated based on the favorability of their recommendations.1®® Integrating
certification, like integrating disclosure, would aid the SEC in regulating the
market efficiently by requiring all certifications be measured by the same stan-
dards. Furthermore, such integrated certification would serve the broad spec-
trum of investors. Those investors who do their own analysis of issuer financial
disclosures would be assured access to all of the same information that profes-
sional investment analysts use. Those investors who rely on professional advice
to make investment decisions would be assured that their was not collusion

176. See, supra notes 130-36, for an analysis of the “frand on. the market” theory and how market
makers affect the materiality of financial disclosures. ’

177. HR. Rep. No. 107414, at *18-19 (2002), reprinted in 2002 US.C.CAN. 542, 2002 WL
661514 (Reporting that there were concerns that some analysts that provide recommendations of equity
securitics work for companies that do underwriting work for the same companies. The report mentioned
recommendations establishing guidelines for analysts by sell regulatory agencies that was under Teview
by the SEC); See, SEC Release Nos. 33-8119, 34-46301, Proposed Rule: Regulation Analyst Certifi-
cation, (Aug. 2, 2002); See also, Susan Pulliam and Randall Smith, SEC’s Pitt Seeks Split of Banking,
Analyst Areas, WaLL ST. J., Sept. 26, 2002, at C1; Robin Sidel, SEC Plan Would Make Analysts Certify
Their Recommendations, WaLL St. 1., Sept. 24, 2002, at C16. If the SEC is proposing to force stock
analysts to certify their recommendations then it would logically flow that they should be considered in
the definition of what are material disclosures in the financial statements they base their recommenda-
tions on. -

178. 17 CER. § 242 (2003).

179. This proposed standard would mirror the Court’s language in TSC Industries where the stan-
dard of materiatity was defined in terms of what the “reasonable shareholder would con-
sider. . .signfican[t] in [their] deliberations.” 426 U.S. at 449,

180. 17 CFR. § 242 (2003).
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between analysts and issuers, and that their advisor was getting the necessary
information to provide thoughtful advice.

CoNCLUSION

The passage of the Sarbanes-Oxley Act recognized that the equity securities
market had grown larger and more complex since the passage of the Securities
Act of 1933 and the Securities Exchange Act of 1934. This prompted a demand
for more disclosure on the part of reporting companies and CEO certification of
those disclosures. Stricter regulations have prompted a range of responses, in-
cluding everything from hyper-concentration on compliance to the detriment of
adequate corporate practices, to challenging the Act’s certification standards as
unconstitutionally vague.1#! If these certifications are to have any value in pro-
tecting the investing public the standard of materiality used in evaluating these
disclosures should also recognize the reality of today’s securities markets and
focus on the disclosure needs of financial analysts. In this way the securities
laws will be better able to insure that full and adequate disclosure will get to the
entire market, and hopefully prevent another financial collapse.

If Congressman Dingell is correct, and disclosure under the securities laws
leaves the average investor in the woods, it makes sense to give the investor that
same information as someone who knows the way out.182

181. Robert Julavits, Arother Risk: Too Much Focus on Compliance, Am. Banker, Apr. 6, 2004, at
4 (describing how financial companies are concentrating on regujatory compliance rather than fmprov-
ing their management); Carrick Mollenkamp and Chad Terhune, Scrushy Challenges Sarbanes-Oxley,
WaLt St. ], Apr. 6, 2004, at B3.

182. McLean, supra note 1, at 58.



The Specter of the Debt Collector and the
Unchartered Domain: The Case for Treating
Domain Names as Garnishable Property

Vira ZELTSER

1. INTRODUCTION

Next to the IRS auditor there is perhaps no greater modern-day fiscal antago-
nist than the debt collector. He is dreaded. He is evaded. He is cursed. This
loathing is largely attributable to the fact that despite an individual’s or a corpo-
ration’s fiscal prudence, there is virtually no possibility to be wholly insulated
from the risk of falling into grave and insurmountable debt.

Even if indebtedness such as mortgages, car loans, insurance payments, and
the like, is voluntarily incurred by individuals, medical expenses, tort claims,
and other such unpleasantries of reality cannot be reasonably guarded against.
Likewise, corporations voluntarily incur various debts associated with business
operations, accounts payable, payroll, and the like, but are never completely
immune from involuntary debts such as tort suit claims by the Environmental
Protection Agency, and similar potential Habilities. Thus, no contemporary €X-
orcist can ever eradicate the specter of the debt collector.

Much of the debt collectors’ ill-repute stems from the legal powers with
which they are vested under the state collections laws.! Repossession of assets,
liens, attachments, and garnishments make for popular subjects of recurring
nightmares of those who are unable to repay their debts, or those who anticipate
financial difficulties on the horizon. It is this last curious creature of collections
law-garnishments—that is of interest in this note. '

Creditors who are unsuccessful in obtaining payment from their debtors vol-
untarily turn to collections law to enforce their claims.? Most of the statutory
-means of enforcement deal with assets to which the hapless debtor has title and
of which he has possession.? However, gamishment is a comparatively unique
remedy since it involves the seizure of property to which the debtor is entitled
but which he does not currently possess.* Specifically, garnishment involves
the seizure of property which is in the possession of a third person who either

* Vita Zeltser, 1.D., 2004, University of Georgia School of Law, and B.A., 2001, Emory University.
Ms. Zeliser will be an associate at Lord, Bissell & Brook, LLP in Atlanta, Georgia.

1. ELizaBETH WarreN & Jay LawrencE WESTBROOK, THE Law OF DEBTORS Anp CREDITORS
45-65 (4th ed. 2001). .

9 Tynn M. LoPUCKE & FLizaperH WARREN, SECURED CREDIT: A SYSTEMS APPROACH 5 (3d ed.
2000y, . :

3. WESTBROOK, Supra note 1, at 45-65.

4. Id.
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holds the property for the debtor (such as a bailee), or who 1s indebted to the
principle debtor in some way, such as an employer who owes wages to an
cmployee.”

In the context of typical assets owned by debtors, such as money or tangible
property, collections law is fairly straight-forward and thus typically does not
lend itself to much academic musing.¢ However, as “technology and law com-
bine to create endlessly new forms of property””, creditors have tested the
boundary of garnishment law, seeking to use garnishment in “new and untried
ways.”® Thus, creditors tirelessly explore the unchartered domain of collections
law. ’

In 1999, one such creditor, Umbro International, Inc., attempted to garnish
several domain names maintained by Network Solutions, Inc. in order to satisfy
Umbro’s judgment against the Canadian company.® The Supreme Court of Vir-
ginia held that domain names cannot be garnished because they are a product of
a contract for services, which is not garnishable under Virginia law.’® Two
Justices disagreed in a strongly-worded dissent, arguing for a recognition of
domain names as garnishable property, which is distinct and separate from the
contractual aspect of a domain name.1! ‘

In this article, I will argue that the Umbro case, as well as other cases with
similar holdings, was incorrectly decided and that domain names are property
and should be subject to garnishment proceedings. In assessing this note, I ask
the reader to bear in mind that the issue of domain names in garnishment pro-
ceedings is one of increasing importance in light of the growing centrality of the
Internet to contemporary commerce and communication. The importance of
this topic is further compounded by the present economic downturn, and the
resulting fiscal hardships plaguing both individeal and commercial debtors.
Thus, it is critically important to determine whether domain names can be gar-
nished since this question will certainly emerge with ever-greater frequency
during the course of the next several years as an increasing number of domain
name holders will be forced to deal with debt collections law.

In light of the current state of the law, accepted legal theory, and general
policy, I will argue that creditors should be allowed to conguer this unchartered
domain of domain name garnishment. The following section provides a brief
overview of my principle arguments.

5. WesTBROOK, supra note 1, at 82.
6. This became evident to the author of this note after a thorough search of the Index to Legal

Periodicals for the past 20 years yielded only a handful of titles of published scholarly articles in the
field of garnishment law.

7. WaRREN, supra note 2, af 91.

8. Id

9. Network Solutions, Inc. v. Umbro Int’l, Inc., 529 S.E.2d 80, 81 (Va. 2000},

10. Id. at 81.

11. Id. at 88-89.



2004] Tae UNCHARTERED DoMAam 61

I OvervIEW

The Virginia Supreme Court, in refusing to treat domain names as a form of
intangible property,’? acted contrary to the directive implicitly provided by
Congress in 1999 in a portion of the Lanham Trademark Act entitled the Anti-
cybersquatting Consumer Protection Act (ACPA).'> The Act permits plaintiffs
to file in rem actions against a domain name,'* but only when that domain name
incorporates certain types of trademarks.'> This Act is clear evidence that Con-
gress’s unequivocal intent is to treat at least some types of domain names as
property.’6 Thus, Congress’s apparent willingness to treat domain names as
property for purposes of trademark infringement appears to be irreconcilable
with the Supreme Court of Virginia in the Umbro case, and a small number of
other courts, which have declined to characterize domain names as property.*?
Since the Congressional Act wields the greatest authoritative weight, its deci-
sion on the status of a domain name as property should be determinative.1®

Domain names which do not fall under the specific trademark types that are
treated as property by Congress under the ACPA should also be found to consti-
tute a form of property based on other grounds. Domain names — whether they
incorporate trademarks or not — fall squarely within the definition of property
both under Locke’s!® labor theory of property,” and the common law “bundle
of sticks” definition of property.?! On these grounds, domain names cannot be
distinguished from other long-accepted forms of intangible property such as’
trademarks, copyrights, and the like. _

Further, there is growing evidence that domain names are being treated as
property in other aspects of the law. For example, domain names are being

12. Network Solutions, 529 S.E.2d at 81.

13. 15 U.S.C. § 1125 (d(2ZX}C) (2003).

14. I ’

15. Xuan-Thao N. Nguyen, Cyperproperty and Judicial Dissonance: The Trouble with Domain
Name Classification, 10 Geo. Mason L. Rev. 183, 195 (2001).

16. Id.

17. David Dolkas & S. Tye Menser, Is @ Domain Name Property? Nov. 2000, at hip:/feraw. gowi.
com/articles/interestfinterest_42.html (last visited Oct. 10, 2002 and article is on file at journal office).

18. The authoritative weight that should be attributed to Congress’s decision stems from the fact that
Congress held countless hearings and invoked the views of numerous experts and scholars prior 0
passage of the Act.

19. John Locke (1632-1704) was an English philosopher whose social and political ideas had a
profound effect on 18th century thought, and on tevolutionary movements in France and what became
the United States. New WEeBSTER’S DicTioNary anp THEsaurus OF THE ENGLISH LANGUAGE 581
(1995).

20. Susan Thomas Johnson, Infernet Domain Names And Trademark Disputes: Shifting Paradigms
of Intellectual Property, 43 Arrz. 1. Rev. 465, 474 (2001).

21. John Bdward Cribbet, Concepis in Transition: The Search for a New Definition of Property,
1986 U, Irr. L. Rev.. | (1986).
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recognized as collateral for secured loans,?? and are also being incorporated into
a debtor’s bankruptcy estate.?* If this is the case, it would only be logical for
domain names to be subject to garnishment proceedings given that state collec-
tions remedies (of which garnishment law is a part), secured credit law, and
bankruptcy law, all fundamentally address analogous legal issues and are thus
guided by largely similar policics.

Finally, there are strong policy reasons for assuring that domain names are
garnishable. Many domain names are extremely valuable, and some have even
been sold for millions of dollars.2* If domain names cannot be garnished and,
therefore, cannot be reached by creditors, debtors have incentives to shelter
their assets by purchasing domain names with known or anticipated-exorbitant
tesale values. Such machinations can be employed as a means for debtors to
render themselves judgment-proof, thus resulting in grave imequities for
creditors.

[II. OVERVIEW OF THE LAW OF GARNISHMENT

Garnishment is defined as a “judicial proceeding in which a creditor (or po-
tential creditor) asks the court to order a third party who is indebted to or is
bailee for the debtor to turn over to the creditor any of the debtor’s property. . .
held by that third party. A plaintiff initiates a garnishment action as a means of
either prejudgment seizure or postjudgment collectiori.”> In other words, gar-
nishment is “a suit by a creditor against his debtor’s debtor”?S initiated in order
for the creditor to collect the amount he is owed by the principal debtor. Thus,
garnishment, a state law remedy, can be applied when the property of the prin-
cipal debtor is in the possession of a third party, known as the garnishee, or
when the third party owes money or some other debt to the principal debtor.””

The word “garnishment” is a derivative of the Norman French garnir, mean-
ing “to warn.”?® The name is an apt one since it warns the garnishee not to
return the principle debtor’s property directly to him, but to pay the money or
turn over the property to the garnishor — the initiator of the garnishment pro-
ceeding.?® Failure of the garnishee to comply with this requirement can resuit

22. Jonathan C. Krisko, UCC Revised Article 9: Can Domain Names Provide Security for New
Feonomy Businesses?, 79 N.C. L. Rev. 1178, 1179 (2001).

73. Michele Dickerson, From Jeans to Genes: The Evolving Nature of Property of the Estate, 13
Bangr, Dev. 1. 285 (1999).

24, See infra for details Chapter VII(C).

25. Brack’s Law Dicrionary 689 (7th ed. 1999).

26. 13A Encyclopedia of Georgia Law § 2 at 58 (1990).

27. See WAaRKEN, supra note 2, at 81-82.

28. 38 CJ.8. Garnishment § 2 (1996).

29. Id.
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in the garnishee’s personal liability for the full amount of the debt owed to the
garnishor.3°

A garnishment proceeding is typically initiated when the creditor obtains a
writ of garnishment.3! This writ has the effect of attaching the debt which a
third party owes to the debtor for the benefit of the creditor.3> Garnishment is
available before and after a judgment is rendered.?* The purpose of pre-judg-
ment garnishment is to ensure that, should a judgment be entered in favor of the
plaintiff, he will be able to collect the judgment (i.e. to ensure that, among other
things, the debtor does not abscond with the property), as well as to bring the
propetty in question within the jurisdiction of the court.>* The purpose of post-
judgment garnishment is to allow the victorious plaintiff to collect his
judgment.3? :

Since garnishments are governed by state law, there are slight variations
among jurisdictions in the details of the statutory language. For example, the
Georgia garnishment statute does not reveal on its face what types of property
are subject to garnishment.3¢ The language of the statute on this point is quite
broad: it provides that “[a]ll property, money, or effects” of the principal debtor
which are in “possession or control” of the garnishee at the required time in the
chronology of the proceedings are subject to gamnishment.®” In Georgia, a test
for whether the funds or property held by the third person is garnishable is
whether the original defendant himself could have recovered the funds or prop-
erty by sning the gamnishee directly.?® However, in Virginia, the statute pertain-
ing to garnishment proceedings allows the creditor fo act against any person
who has a “lability” to the principle debtor.>®

IV. OVERVIEW OF THE INTEREST AND DoOMAIN NAMES

The Internet as it is known today was established in the 1960s by the United
States Department of Defense Advanced Research Projects Agency in order to
link military bases together in case of an attack.”® Today, connection for indi-
viduals and entities wishing to search the Internet is provided by numerous non-
profit, governmental, educational, and commercial services.*! No one authority

30. See WARREN, supra note 2, at 82.

31. 4.

32. Id

33, .

34. 6 Am. Jur. 2o Astachment § 19 (1999).

35. M.

36. Ga. CopE Ann. § 18—4-20 (2004).

37. Ga. CopE AnN. § 18—4-20(c).

38. Foster v. S. Bell Tel. & Telegraph Co., 69 S.E.2d 644, 646 (1952).

39. Va. Cope Ann. § 8.01-511 (1996).

40, Johnson, supra note 20, at 467.

41. Richard Zaitlen & David Vicior, The New Internet Domain Name Guidelines: Still Winner-Take-
All, 13 No. 5 Compuier Law, 12, 13 (1996).
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or sovereign controls the Internet as a whole, and no entity owns it.*? In fact, it
is possible for other “Internets” to be created and operated by separate
entities.*3

“Communication [on the Internet] depends on the use of domain names to
locate specific networks or computers which are a part of the Internet.”#* This
is achieved through “a numbering system called the “Internet Protocol” (IP)
[which assigns] each individual computer or network a unique numerical ad-
dress.”™5 “The IP addresses consist of four groups of numbers separated by
decimals” and are used by computers in order to find relevant areas of the In-
ternet.# For convenience for human users, each IP address corresponds with a
“domain name’*? which is comprised of an address for the particular network or
computer on the Internet.*s While the domain name can also consist of nom-
bers, it usually consists of words or names in order to facilitate human users to
remember them.# In sum, a domain name facilitates communication on the
Internet by identifying the computers that are “hosts” of certain web sites, or
compilations of information on the Internet.>°

Until 1999, Network Solutions, Inc. (NSI) held the exclusive right to assign
domain names under its contract with the National Science Foundation.3! How-
ever, the domain name registering industry has been privatized, and now do-
main names can be acquired through more than 80 companies worldwide.>?
~ Domain names are acquired on a firsi-come, first-serve basis. Currently the
Internet Corporation for Assigned Names and Numbers (ICANN) is responsible
for the domain name system of coordinating and assigning domain names.>

42, MTV Networks v. Curry, 867 F. Supp 202, 203 (SD.N.Y. 1994).

43, Lisa Dritsas, Part Seven: Trademarks And The Internet: Application of Trademark Law to In-
ternet Domain Names, 12 J. Contemp. LEGaL Issugs 499 (2001}

44, Id.

45. Id.

46. See Intermatic Inc. v. Toppen, 947 F. Supp 1227, 1230 (N.D. Ill. 1996) (stating that “[i]n its
most generic form, a fully qualified domain name consists of three elements.” These clements are the
host name, the domain name, and the top level domain, separated from one another by periods. See
alse, Michelle A. Farber, NST Domain Name Dispute Policy Statement In Understanding Basic Trade-
mark Law 451 PLI/Pat, 133, 135 (1996).. The fully qualified domain name is an alphanumeric word or
combination of words, letters, and symbols.

47. According to the official ICANN website, “Domain names are the familiar, easy to remember
names for computers on the Intemet {such as intermic.net). They correspond to a series of numbers
(called Internet Protocol numbers) that serve as routing addresses on the Internet. Dornain names are
used generaily as a convenient way of locating information and reaching others on the Internet.”
ICANN website, ar http:/fwww.icann. org/gencral/faq1.him (last visited on October 23, 2002 and article
is on file at journal office).

48. Dritsas, supra note 43, at 499,

49. Farber, supra note. 46, at 133, 136.

50. Intermatic, 947 F. Supp at 1231.

51. Smith v. Network Solutions, Inc., 135 B, Supp. 2d 1159, 1161 (N.D. Ala. 2001).

52. Nguyen, supre note 15, at 195,

53. Johnson, supra note 20, at 468.
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According to the ICANN website, “[e]ach registrar has the flexibility to offer
initial and renewal registrations in one-year increments, with a total registration
period limit of ten years.”>* The ICANN website also states that “{d]Jomain
names ending with .com, .net or .org can be registered through many different
companies (known as “registrars”) that compete with one another.”>3

A typical Internet address consists of a top level domain name (.comn, .edu,
gov, .org, etc.,) and a second level domain name (yahoo, hotmail, cnn, ctc.,),
so that what is colloquially referred to as a “domain name” (and what will be so
referred to in this note) is actually a combination of a top level domain name
and a second level domain name, such as yahoo.com, or uga.edu, or
whitehouse.gov. Top level domain names are the main dividing lines between
entities on the Internet, while a second- level domain name may be issued only
once within a top level domain name.56 Thus, if the University of Georgia owns
the second-level domain name “uga” within the top-level domain name “.edu”,
no other entity can possess “uga.edu” at the same time that the University of
Georgia’s registration for that name remains valid. Thus, unlike a trademark.
which can be used by different entities simultaneously so long as certain (for
example, geographic) requirements are satisfied, a domain name can only be
used by one entity at one time.’” However, other entities may acquire
“nga.com” or “uga.gov” or the like as long as they are niot in violation of federal
laws such. as the "Anticybersquating Laws prohibiting registration of certain
types of domain names which indicate “piracy,” trademark infringement, or
similar types of bad faith.5®8 The owner of a second-level domain, however,
may use an unlimited number of higher-level domains. Thus, for example, the
domain name “law.uga.cdu” can exist at the same time as the domain name
“library.uga.edu”°.

The commercial valne of domain names is significant because trademark
owners and business persons can use their trademarks and business names as
domain name addresses.5® This makes Internet addresses more intuitive, facili-
tating recall of the address and enabling a user to guess an address by applying
the appropriate top level domain name after the business name or trademark.5?

54, ICANN website, a http://www.icann.org/general/fagl btm (accessed on October 23, 2002 and
article is filed in journal office).

33, Id.

36. Gary W. Hamilton, Trademarks on the Internet: Confusion, Collusion or Dilution?, 4 Tex. In-
TELL. Prop. L.J. 1, 3 (1995); see also, Intermatic, 947 F.Supp. at 1230-31.

57. Johnson, supra note 20, at 469.

58. 15 U.S.C. § 1125(d).

59. Sally M. Abel, Trademark Issues in Cyberspace: The Brave New Frontier 451 PLI/Pat. 151, 154
(1996).

60. Abel, supra note 59, at 154,

61. Hamilton, supra note 56, at 3.
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V. OverviEw oOF CAsSE Law oN Domain NAMES
A. CASES HOLDING THAT DOMAIN NAMES ARE NOT PROPERTY
1. Netrwork Solutions v. Umbro

The most frequently cited case on the issue of garnishment of domain names
is Network Solutions v. Umbro Int’l, Inc.52 In Umbro, the Supreme Court of
Virginia, reversing the judgment of the circuit court, held that a domain name is
a service arising from a contractual right, not property -which is subject to
garnishment:63

The case arose after Umbro, an international company that manufactures soc-
cer clothing and equipment, obtained a default judgment of $23,489.98 and an
injunction in a South Carolina District Court against both a Canadian corpora-
tion called 3263851 Canada, Inc. and a Canadian citizen who owns that corpo-
ration.®* Umbro filed the suit because the Canadian corporation registered the
Internet domain name “umbro.com” and used it to distribute material of a por-
nographic nature.5> When a representative from Umbro contacted 3263851 Ca-
nada, Inc. about their use of umbro.com, the Canadian company offered to
transfer the umbro.com domain name to Umbro in exchange for $50,000 to both
3263851 Canada, Inc. and an Internet charity, and also for providing a lifetime
supply of Umbro products to the company president.56 Umbro declined the of-
fer and filed suit.6” The district court entered a default judgment in Umbro’s
favor.58 Since the Canadian company had no assets in the United States, Um-
bro obtained a writ of fieri facias (a lien on intangible property) and instituted a
gamishment proceeding against NSI in Virginia to force the sale of defendant’s
~ remaining domain names in order to collect on the default judgment.®

The garnishment semmons was for 38 domain names, which the Canadian
company had registered with NSI.7° According to the Virginia Supreme Court,
“Umbro subsequently asked NSI to place those domain names on hold and to
deposit control of them into the registry of the circuit court so that the domain
names could be advertised and sold to the highest bidder.”7t In its response to
the garnishment summons, NSI stated that it had no money or property belong-
ing to the judgment debtor since all it had was the “standardized, executory

62. 529 S.E.2d at 86.

63. Id.

64. Id. at 81.

65, I1d.

66. Id.

67. Network Solutions, 529 S.E.2d at 81.
68. Id.

69. Id.

70. Id. at 81,

71. Id.
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service contract” or “domain name registration agreements.”’’? Moreover, do-
main name services do not have a readily ascertainable value.?? Thus, the writ
of fieri facias does not aitach to the judgment debtor’s contractual rights that are
dependent on unperformed conditions, such as NSI's rights to indemnification
and the registrant’s continuing obligation to maintain an accurate registration
record.” The lower court held that the debtor’s domain name was valuable
intangible property, and thus was subject to garnishment, and ordered NST to
deposit control over the debtor’s domain name registrations in the registry of
the court so that the domain names could be sold by the sheriff’s office.”> NSI
appealed the ruling of the lower court.”®

On appeal, the Supreme Court of Virginia reversed the lower court’s ruling
and sided with Umbro in reasoning that “a domain name registrant acquires the
contractual right to use a unique domain name for a specified period of time.
However, the contractual right is inextricably bound to the domain name ser-
vices that NST provides. In other words, whatever contractual rights the judg-
ment debtor has in the domain names. . . those rights do not exist separate and
apart from NSI's services that make the domain names operational Internet ad-
dresses.””? For this reason the court held that domain names are not a new form
of intangible property.”® Rather, they are a product of a confract for services,
and since a contract for services is not a liability under the Virginia statute, the
domain name cannot be subject to garnishment.”

The court expressed a fear of perpetuating a slippery slope if it were to allow
domain pames to be gamished, stating that, if that were the case, “practically
any service would be subject to garnishment.”®® Also, the court feared opening
the door to “garnishment of corporate names by serving a garnishment sum-
mons on the State Corporation Commission since the Commission registers cor-
porate names and, in doing so, does not allow the use of indistinguishable
corporate names. %!

Two judges dissented, stating that a domain name .is tangible propel“{y 82
They argued that “[blecause NSI has received everything required to give the
judgment debtor the exclusive right to use the domain names it registered, the
contractual right, a valuable asset, is the intangible personal property in which

72, Network Solutions, 529 S.E.2d at 81-82.
73. Id. at 82.

74. Id. at 81.

75. Id at 82.

76. Id

77. Network Solutions, 529 S.E.2d at 86.
78. Id. at 83.

79. Id

80. /d.

81. Id. at 87.

82. Network Solutions, 529 S.E.2d at 83.
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the judgment debtor has a possessory interest. This right is a ‘liability” within
the meaning of [the Virginia Code section pertaining to garnishments] and is
subject to garnishment.”® Thus, the dissenting judges stated that they would
side with the lower court’s decision, allowing the garnishment of the domain
names to go forward.®* '

Scholars criticizing the majority decision in Umbro note that the Supreme
Court of Virginia ignored the fact that NSI had acknowledged that the right to
use a domain name was a form of intangible personal property.®> Perhaps even
more importantly, the court also ignored the fact that Congress had recently
passed the Anticybersquatting Consumer Protection Act, which contains an in
rem remedy against domain names, further supporting the position that domain
names are intangible property.® The Virginia Supreme Court insisted that the
NSI’s acknowledgement and congressional action were not essential to the out-
come of the case because they do not address “the relationship between an oper-
ational Internet domain name and its attendant services provided by a
registrar.”87

Further criticism of the majority’s opinion stems from its erroneous reliance
ont Dorrer v. Arel, a 1999 case from the United States District Court for the
Eastern District of Virginia.®® The Umbro court misinterpreted Dorer,? citing
it for the proposition that “a domain name registration is the product of a con-
tract for services between the registrar and registrant”™® but ignoring the fact
that the Dorer court acknowledged that some domain names exist even without
attached goodwill, and that they are attractive and appropriate targets for judg-
ment creditors secking to satisfy a judgment from a debtor.®* Moreover, the
Dorer court left undecided the question of whether domain names are property
or merely contract rights.®2 Thus, the Supreme Court of Virginia’s reliance on
the Dorer decision was misplaced, and its holding in Network Solutions Inc. v.
Umbro was without precedent.”

2. Dover v. Arel

In Dorer v. Arel, the plaintiff trademark holder obtained a defauli judgment
against the defendant infringer for using the phrase “Write Word Publications”

83. Network Solutions, 529 S.E.2d at 89.

84, Id

85. Nguyen, supra note 15, at 191-92.

86. Id.

87. Id., quoting Network Solutions, Inc., 529 SE.2d at 82.
88. Dorer v. Arel, 60 F.5upp. 2d 558, 599 (E.D. Va. 1999).
89. Nguyen, supra note 15, at 200-201.

90. Dorer, 60 F.Supp. 2d at 599.

01. Id.

92, Id.

93. Nguyen, supra note 15, at 200-01.
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and the domain name “writeword.com” in the course of its business.”* A per-
manent injunction and damages in the amount of $3,000 were entered in plain-
tiff’s favor.?5 To satisfy the judgment, the plaintiff sought a writ of fieri facias
to execute on the infringer’s domain name.*®

The district court noted that under Virginia law, “on motion of a judgment
creditor, the clerk of the court issues a writ of fieri facias, which writ orders an
appropriate officer to satisfy the judgment out of the judgment debtor’s personal
property.”®” The officer has the authority to sell any property of the judgment
debtor and collect any debts owed the judgment creditor to which the lien ap-
plies.®® The court observed, however, that there was no statutory provision for
direct transfer of the judgment debtor’s property to the judgment creditor in
satisfaction of the judgment.?® The court state that “where a third party controls
the property subject to the writ, a judgment creditor typically must follow gar-
nishment procedure under Virginia law.”'%

Thus, under Dorer’s interpretation of Virginia law, it is unclear whether the
writ of fieri facias is operative on domain names. This question was one of first
impression to the court.!%* The court observed that there are several reasons to
doubt that domain names should be treated as personal property subject to judg-
ment Jiens.’® Since a domain name may consist of a protected trademark, the
court first looked to trademark law for guidance.'®> The court noted that trade-
marks are “not assets that can be freely traded apart from the goodwill to which
they attached,”*®* and that *‘a judgment creditor may not levy upon and sell a
judgment debtor’s registered service mark or trademark.”105 Thus, creditors
may not place a lien on trademarked domain names.!%6 ’

94. Drer, 60 F.Supp. 2d at 599.
95. Id. at 559.

96. Id.

97. Id.

98. Id.

99. Dorer, 60 F. Supp. at 599.
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101. Id. at 558.
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B. CASES HOLDING THAT DOMAIN NAMES ARE PROPERTY
1. Online Partners.com Inc. v. Atlanticnet Media Corp.

In Online Partners.com Inc. v. Atlanticnet Media Corp., the U.S. District
Court for the Northern District of California held that “a domain name is intel-
lectual property and may be attached under the law.”1%7 '

In this case, plaintiff, Online Partners.com Inc., sued for trademark infringe-
ment, unfair competition, dilution, and constructive trust under the Lanham Act
as well as California law.'°® Defended failed to respond to the complaint filed
by the plaintiff, thus the court entered a default injunction against the defen-
dant.!%® The cause of action for the suit arose out of a trademark dispute.
Plaintiff was distributing information on the Internet via the domain name
gay.net.119 Defendant began using the domain name gaynet.com, which con-
tains erotic materials and other information.''! Plaintiff alleged, and the court
confirmed, that the defendant’s use of gaynet.com caused confusion for persons
looking for plaintiff’s web site, gay.net, and the court found this use to be in
violation of federal trademark law.11?

The court found that defendant’s use of the domain name gaynet.com “un-
justly enriches defendant at plaintiff’s expense” and ordered that judgment
should be entered in favor of plaintiff.!*3 In order to satisfy the judgment, the
court ordered an equitable lien over the domain name “gaynet.com”™ transferring
the domain name to the plaintiff.''# The court found support for its order in the
proposition that “[a] domain name is intellectual property and may be attached
under the law.”115 The court cited Umbro Int’l. Inc. v 326851 Canada, Inc.116
for this proposition.1?? The Network Solutions v. Umbro case discussed above
overruled Umbro Int’l, Inc. v 326851 Canada, Inc.; however, Network Solutions
v. Umbro was decided three months after Online Pariners, Inc. Nevertheless,
the U.S. District Court for the Northern District of California clearly agreed
with the reasoning in Umbro Int’l. Inc. v 326851 Canada, Inc. For this reason, |
will provide an overview of Umbro Int’l. Inc. v 326851 Canada, Inc., even
though it was subsequently reversed by Network Solutions, Inc. v. Umbro.

107. Online Partner.Com Inc. v. Atlantaicnet Media Corp., 2000 WL 101242, at *9 (N.D.Ca. Jan.
20, 2000).

108. Id. at *1.

169. Id.

110. Id. at *3.

111, Id. at #4.

112. Online Partner.Com Inc., 2000 WL 101242, at * 5.

113. Id. at *9.

114. Id. at *11.

115. Id. at *9. .
116. Umbre Int’l, Inc. v. 3263851, Inc., 1999 WL, 117760, at *9 (Va.Cir.Ct. Feb. 3, 1999).

117. Online Partner.Com Inc., 2000 WL 101242, at *9.
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2. Umbro Int'l Inc. v 326851 Canada, Inc.

The underlying facts of this case were discussed above in the overview of
Network Solutions v. Umbro. The Circuit Court of Virginia, which decided
Umbro Int’l, essentially held that domain names are subject to garnishment.!18
The court stated that “ftlhere can be little question that domain pames ar¢ a
form of intellectual property” since they can be protected by trademark law 119
The court further stated that the “[t]he fact that this form of intellectual property
results from a service that NSI provides does not. . . preclude the property from
garnishment any more than the service provided by the Patent Office in issuing
a patent immunizes patents from garnishment.”*2¢  Further, the court noted that
not only is there a market for domain names, but also domain names have sub-
stantial value.l>! Based on this reasoning, as well as on the court’s finding that
the domain name Registration Agreement did not preclude the garnishment of
domain names, the court held domain names to be garnishable. >

3. Caesar World, Inc. v. Caesar’s Palace.com

In Caesar World, Inc. v. Caesar’s Palace.com,'?® Caesar’s World Inc. filed
an in rem action against several domain names under the ACPA, alleging viola-
tions of its trademark rights, in the U.S. District Court for the Eastern District of
Virginia, where the registrar, Network Solutions, was located. Network Solu-
tions, the defendant, maintained that domain names may not be considered
property because they are merely data that form part of an Internet addressing
protocol.12* The court disagreed, holding that Congress can make data “prop-
erty,” and the domain name registration could therefore serve independently
property for the in rem proceeding contemplated by ACPA.123

C. SUMMATION

The .preceding overview of cases dealing’ with the property status and
garnishability of domain names evinces a lack of uniformity not only in the
outcomes of these cases, but also in their underlying reasoning. Such a state of
the law is understandable given the relative novelty of domain names. How-
ever, the lack of legal harmony across jurisdictions is also unfortunate and po-
tentially problematic as it impedes both domain name holders and their
potential creditors from making informed decisions about their subsequent

118. Umbro Int'l, Inc., 1999 WL 117760, at *4.
119. Id.

120. Id. {citations omitted).

121, Id.

122, Id. at 144-45.

123. 112 F.Supp. 2d 505 (ED. Va. 2000).

124. Id. .

125. Caesar’s Palace.com, 112 E. Supp. 2d at 505.
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courses of action. For this reason, the law on this topic must be eluc1dated and
a uniform standard must be determined.

My overview of the law in this area leads me to conclude that the betier
reasoned position is one, which holds that domain names are property that can
be garnished. My reasons for this conclusion are discussed below.

VI. Domamn Names as PROPERTY Is THE BETTER REASONED ARGUMENT

The conclusions reached in Umbro and Dorer are in dissonance with the
apparent Congressional classification of domain names as property, as well as
with the standard definitions of “property 7 I will first address Congress’s
views on the nature of a domain name, and then dlscuss the nature of property
from a theoretical vista.

A. THE ACPA TREATS DOMAIN NAMES AS PROPERTY

Congress expressed its views on whether domain names are a form of intan-
gible property in the Anticybersquatting Consumer Protection Act (hereinafter
“ACPA”), which President Bill Clinton passed into law on November 29,
1999.126 This act amends the Trademark Act of 1976 (known as the Lanham
Act), adding a new in rem cause of action to section 43 of the Lanham Act.1?7
This cause of action is intended to provide a remedy for victims of bad faith
domain name registration.!2%

The ACPA’s intent is to discourage “cybersquatting,” a practice which Con-
gress defined to consist of “bad faith and abusive registration of distinctive
marks as Internet domain names with the intent to profit from the goodwill
associated with such marks.”'?® Cybersquatting is problematic because cyber-
squatters are able to register the trademarks of an established company inexpen-
sively, and then force the company to pay substantial sums of money to get the
name back.!3® The clever cybersquatters found ways to avoid liability under
existing trademark laws and “hold domain names hostage at the expense of
trademark owners.”1*! Congress found that such actions “threatened ‘the con-
tinued growth and vitality of the Intérnet as a platform’ for ‘communication,
electronic commerce, education, entertainment, and countless other yet-to-be
determined uses.’ ”132 Such actions are also injuries to consumer confidence in
the Internet economy, and destroy the value and goodwill of brand names and

126. Nguyen, supra note 15, at 207.

127. Hd. at 207-08.

128. Id. at 208.

129. See 5.Rep. No. 106-140, at 4 (1999).

130. Nguyen, supra note 15, at 207, cited in Virtual Works, Inc. v, Volkswagen of Am., Inc., 238
F.3d 264, 267 (4th Cir. 2001).

131. S. Rep. No. 106-140, at &, guoted in Virtusl Works, 238 F.3d at 267,

132, Id.
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trademarks.!3* These concerns prompted Congress to pass the ACPA in order
to remedy the “failure of traditional trademark infringement law” in the context
of domain names!*

Under the ACPA, Congress allows an in rem action to be brought against a
domain name.'? The need for such an action arises because of the unique
nature of cyberspace: the Internet has no physical or geographic boundaries, so
any person in any state or foreign country can register a domain name with a
registrar in any state “with the click of a mouse.”¥3¢ Foreign registrants of
domain names elude trademark enforcement because a potential litigant within
the United States would not be able to obtain personal jurisdiction over a for-
eigner whose only contact with the foram was registering a domain name
through a registrar located in the forum.13” And even if jurisdiction were to be
found, the registrar does not necessarily know who the registrant of a domain
name is since a person registering a dommain name is not required to provide his
or her true name and address.'3® Thus, without an in rem provision, a company
whose trademark is infringed upon by such an elusive cybersquatter is left with-
out a remedy.!>® :

The in tem procedure in the ACPA is designed to provide a remedy for the
trademark owners whose marks were infringed upon by the cyber squatters over
whom the trademark owners are unable to obtain personal jurisdiction, and thus
are unable to file suit.1#® The ACPA allows trademark owners who can demon-
strate certain elements such as bad faith on the part of the cybersquatier, the
validity of the trademark right, and several other trademark-related clements to
initiate an in rem action against the domain name directly.!#* The in rem action
can be brought in the judicial district of the domain name registrar, registry, or
other domain name authority.'2 If the trademark holder is successful in the in
rem action, he can get the domain name transferred directly to the trademark
owner, or obtain a cancellation or forfeiture of the domain name if he is victori-
ous in the suit.'3 The in rem provision allows for this end to be reached eco-
nomically and expediently.’** Moreover, according to Xuan-Thao N. Nguyen,

133. Nguyen, supra note 15, at 207, citing Hortog & Co. AS. V. SWIX.com, 136 F. Supp. 2d 531,
336 (ED. Va. 2001). "

134. Id. at 207, citing Virtual Works, 238 F.3d at 276.

135. Caesars World, ne. v. Caesars-Palace.com, 112 F. Supp. 2d 505, 508 (E.D. Va. 2000), citing
15 U.S.C § 1125(d)(2)(2003).

136. Nguyen, supra note 15, at 208.

137, Id.

138. d.

139. Id.

140, Id., citing 5. Rep. No. 106-140, at 4.

141. Nguyen, supra note 15, at 209.

142. Id.

143, Id. at 209-10.

144, 1d. at 210.
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“the inclusion of in rem jurisdiction provides courts with the ammunition to
declare that domain names are property as prescribed by the ACPA.”145

Since the ACPA was passed, several district courts have already held that
domain names are property for purposes of an in rem action under the ACPA
because Congress has declared domain names to be property.146

The scope of the ACPA is narrowed by the fact that only domain names that
are identical or similar to distinctive irademarks are subject to in rem actions.!47
Since the court, in applying the ACPA in rem provision, transfers a domain
name from the registrant to a trademark owner, “the court implies that domain
names that are identical or substantially similar to distinctive trademarks are
considered property.”'*® As a consequence, generic or descriptive domain
names are not treated as property under the ACPA because “no trademark
owner could bring a successful in rem action against such domain names be-
cause the trademark owner does not have a protectable trademark.”'#® This
presents a problem in light of the commercial reality of generic and descriptive
domain names because these are frequently the ones with the highest valne.*5¢

Nonetheless, the ACPA evinces clear and unequivocal congressional intent
that at least some types of domain names are deemed to be a form of property.
It is important to note that the domain name involved in the Umbro case would
have fallen into the categories of domain names which the ACPA teats as prop-
erty since umbro.com contained a distinctive trademark.

Even if a domain name contains a trademark which is not treated as property
under the ACPA, or even if it contains no trademark at all, the domain name’s
status as property can be defended on other grounds, as explored below.

B. 10CKE’S LABOR THEORY OF PROPERTY AND THE BUNDLE OF RIGHTS
THEORY SUPPORY A CONCLUSION THAT DOMAIN NAMES ARE PROPERTY

While the ACPA provides evidence that domain names that incorporate dis-
tinctive trademarks, or domain names which are at least substantially similar to
distinctive trade marks, should be treated as a form of intangible property, an
examination of the theoretical definition of properiy Ieads to the conciusign that
domain names, which include generic or descriptive trademarks, or even non-
trademarked terms, should also be treated as property. The two most prevalent
theoretical definitions of property — the “bundle of rights” theory and Locke’s

145. Nguyen, supra note 15, at 210.
146. Id. at 211-12.

147. Id.

143. Id.

149, Id. at 212. .
150. See Nguyen, supra note 15, at 212. (For example, sex.com and business.com are some of the

most valuable domain names that exist today.)
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labor theory—both lead to the conclusion that domain names are a form of mtan-
gible property.15!

John Locke theorized that the rationale for property ownership was the ex-
penditure of one’s labor.!52 Locke reasoned that a person has property in an
object when he commingles his labor with that object which, presumably, was
previously unclaimed by any other individual.!s3 Since a person’s labor be-
longs to him, once he adds his labor to an object which previously belonged to
the common, if a second person takes this now worked-on object, that person
also takes the labor which does not belong to him.!5* While this theory was
developed in the realm of tangible property, the same logic comfortably extrap-
olates to intellectual property ownership rights.!*? According- to this theory,
“[jlust as one has a right to the crops on¢ plants, so does one have a right to the
ideas one generates and the art one produces.”’¢ A domain namies is defenda-
ble as property under Locke’s labor theory™” because, in essence, a registrar
takes the domain name from the “common” - the pool of available and un-
claimed domain names, and combines this domain name reduced from its state -
of pature (as Thomas Hobbes!5® would put it) with the labor involved in regis-
tering the domain name.

Another standard definition of property comes from the common law. The
“hundle of rights* conceptualization of property dictates that property owner-
ship is equivalent to holding a number of distinct rights in relation to a tangible
object or intangible idea.'>* The “sticks in the bundle” include the right to use
the property, the right to exclude others from using the property, and the right to
transfer the property to another entity.*s® Under this theory, a domain name is
clearly property.*s! First, a registrant of a domain name has the right to exert
control over the domain name and to use it as she choose. The registrant may
employ the domain name for personal use by using it to host a personal web
site, or she may employ it for a business purpose by starting an Internet-based
business. She may use it to endorse a political candidate, to form a discussion

151. Johnson, supra note 20, at 474; see also Nguyen, supra note 15, at 190-91.

152. Johnson, supra note 20, at 474.

153. Id.

154. Johnson, supra note 20, at 474-75.

155. Id.

156, Id.

157. M.

158. Thomas Hobbes (1588-1679) was an English philosopher who developed a politicat theory
based on the jdea that without modern society which is developed in order to ensure individual security
people would exist in 2 state of nature marked by anarchy, where individuals’™ actions re motivated
entirely by selfish aims. New WEBSTER'S DiCTIONARY AND TresaURDS Op THE BENGLISH LANGUAGE
460 (1995).

159. Cribbet, supra note 21, at 1.

160. Id. at *1-2.

161. Id.
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group, or she niay simply choose not to place any contents at all on the web site
corresponding with the domain name.*?  Second, a registrant of a domain
name may exclude others from using the domain name. This right is inherent in
the nature of the domain name system since no person or entity can have ex-
actly the same domain name on the Internet as any other person or entity, as
discussed in the above overview of domain names. Third, the registrant of a
domain name has the right to transfer the domain name to another entity.!63
She can assign the domain name to others. for a profit (or a loss), or sell the
domain name to the highest bidder online at an online auction site.'* Turther,
if she has gained ownership of the domain name through fraudulent means, she
can be forced to transfer the domain name to the rightful owner.'5> If she uses
the domain name in a manner that may give tise to unfair competition, she will
be forced to forfeit a portion of her property right.!%¢ Thus, since all of the
“sticks in the bundle of rights” which are associated with accepted forms of
tanigible and intangible property are also present in domain names, domain
names should be recognized as a form of property.167

Thus, under both the Locke’s labor theory and the “bundle of rights” theory
domain names fit squarely within the accepted definitions of property, regard-
less of whether the domain names coniain a trademark or not.

Since the intent of Congress, as well as the definitions of property, diciate
that domain names are a form of intangible property, I will devote the next
section to a discussion of the reasons why this form of intangible propetty
should be made subject to garnishment proceedings.

VII. SmceE Domain NAMES ArRE ProPErRTY, THEY SHOULD
BE GARNISHABLE

Arguments from analogy as well as policy support the garnishability of do-
main names. Treatment of domain names by the legal cousins of garnishment
law — the secured credit system and the bankruptcy system — provides great
insight, by way of analogy and illustration, into how garnishment law should
treat domain names. Further, basic policy reasons behind gamishment law, as
well as debtor-creditor law generally, support the thesis that domain names
should be subject to garnishment proceedings.

162. Andrew Beckerman-Rodau, Are Ideas Within the Traditional Definition of Property? A Juris-
prudential Analysis, 47 Ar. L. Rev. 603, 606 (1994).

163. Id.

164, GreatDomains.com is an example of such online anction sites.

165. Kremen v. Cohen, 2000 WL 1811403, at *6 (N.D. Cal. Nov. 27, 2000) (ordering the defendant
to transfer the domain name to the orginal owner).

166. Id.

167. Nguyen, supra note 15, ar 190-91.
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A. DOMAIN NAMES AS COLLATERAL FOR. SECURED CREDITORS

In the realm of secured credit,16% there appears to be consensus among schol-
ars that domain names can be used as collateral to secure an indebtedness if the
second-tier domain name incorporates a trademark.’®® Logic dictates that if a
domain name can serve as security for a debt, then the secured party has the
right to sell the domain name to satisfy the debt in case of default en the secur-
ity -agreement. Thus, the secured creditor will treat a domain name as he would
any other tangible or intangible asset of the debtor. Since the law of secured
creditors opens its arms to domain names as security-bearable assets, so to
should the law of garnishments.

B. DOMAIN NAMES AS PART OF THE BANKRUPTCY ESTATE

Domain names are viewed as property of the estate in bankruptcy. Under the
Bankruptcy Code,'7° a debtor’s interest in intellectnal property, as well as all
agreements governing intellectual property rights, are included as the property
of the debtor’s estate along with all other types of property and contractual
rights.1”! In fact, in many settings, a debtor’s intellectnal property interest may
be the most valuable, or even the only asset the debtor owns.’”2 As a policy
matter, bankruptcy courts tend to protect the rights of creditors in bankruptcy
proceedings and to include as many assets—or, as the case may be, to classify as
many “things” within the debtor’s control as assets--as possible in order to max-
imize the value of the bankruptcy estate, and thus to maximize the payout to
creditors.’”® In fact, bankruptcy courts will go so far as to protect creditors’
rights even if this involves removing assets that might hinder the debtor’s abil-
ity to reorganize after the bankruptcy.'7* In light of this, and in Jight of the fact
that during the last decade there has been an explosion of Internet-based busi-
nesses, bankruptcy trustees have been successful in arguing that a debtor’s in-
terest in a domain name is included in the bankrupicy estate.!’> The trustees
have argued that an interest in the domain name is an executory contract, which
can be assumed by the debtor just like other contracts.!’® Thus, bankruptcy law
is also recognizing domain names as property, and treating them as such.

168. Laws governing secured credit can be found in the Revised Article 9 of the Uniferm Commer-
cial Code. While no provision of the Revised Article 9 expressly addresses domain names as collateral
for security agreements, this topic has been addressed in several scholarly articles, as discussed below.

169. Krisko, supra note 22, at 179 (2001) (noting domain names as collateral in secured transac-
tions}. Se¢ also Brent R. Cohen & Thomas D. Laure, Acquiring and Enforcing Security Interests in
Cyberspace Assets, 10 J. Bankr. L. & Prac. 423, 433 (2002).

170. The U.S. Bankruptcy Code can be found in Title 11 of the U.5.C.

171. Dickerson, supra note 23, at 285.

172. 1.

173. Id.

174, Id.

175. Id.

176. Dickerson, supra note 23, at 285,
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C. POLICY ARGUMENTS FOR GARNISHMENT OF DOMAIN NAMES

A sub-textual policy of garishment law is one of fairness toward the credi-
tor: the creditor is entitled to repayment on his debt, and if this repayment does
not come directly from the debtor, the creditor may seek it from third parties
who have property or money which belongs to the debtor. Grounded in this
logic, fundamental concepts of fairness likewise dictate that domain names
should be garnished in order to allow creditors to be repaid on their debts.?””
Many domain names have a resale value which is higher than the amount of
their registration fee. This situation could lead to a highly inequitable result if
the debtor is allowed to retain the domain name, which could potentially have a
significant market value, while his creditor cannot collect the moneys to which
he is entitled.

A holding that domain names cannot be garnished leads to some unsavory
and inequitable incentives for creditors who foresee financial troubles on the
horizon. This theory is evinced by the practice of domain name resale. Many a
domain name holder has placed his address for sale on the web. While some
companies or individuals do this because they once registered the domain name
‘but no longer need it, others purchase the domain names solely in view of re-
selling them later for profit. As long as this practice does not cross the line of
Cybersqatting (in which case it would be subject to the wrath of the ACPC), it
is perfectly legal and increasingly widespread.'”® The priciest domain name
sale known to date is that of the domain name sex.com.'” The fair market
value of these magic letters is $7 million!*3° The runner up in price was busi-
ness.com which grossed a comparatively puny $2.5 million. '8!

A more poignant illustration of domain name registration in view of for-
profit resale occurred on September 11, 2001. Within several minutes after the
hijacked airplanes struck the World Trade Center in New York City and the
Pentagon in Washington DC, a handful of shrewd and quick-thinking computer
junkies had already registered most of the domain names which could reasona-
bly be associated with the act of terrorism.!s2 While most people around the
world, after hearing the news of the terrorist attacks, ran to the nearest televi-
sion or radio, several people rushed to their computer to make sure that they

177. Evidence for this policy direction of debtor-creditor law can be found in the Bankrupicy Code
(Title 11 of the U.S.C.). Many of the laws under this Code evince a clear pro-creditor policy choice on
the part of the Legislature. In fact, the proposed revisions to the Bankruptcy Code, which are currenty
being debated in Congress, contain even more stringent anti-debtor and pro-creditor provisions than the
Code that is presently in force.

178. David Levinthal, Master of Your Domain?, DaLLas MorNmG NEws, Apr. 4, 2004, at 8A.

179. Sabra Chartrand, Sale: Web Address, Unused, Not Cheap, N.Y. Tmmes, Aug. 22, 2000, at C4.

180. Chartrand, supra note 179, at C4.

181. Id

182. Harriet Ryan, Giving Name to Tragedy: Domains are hot items in terrible times, at Www.
courttv.com {last reviewed Nov. 1, 2002).
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could get septemberl 1.com, septermber112001.com, usattack.com, and the Hke,
before anyone else could get them.®3 The market value of these domain names
shot up instantly from the $35 annual registration fee to several hundred, and in
some cases several thousand dollars.®* While many — if not most — of those
who registered these domain names did so in view of selling them in order to
donate the proceeds to benefit 9-11 victims and families, the opportunity to
draw a quick profit remained nonetheless. 183

Thus, domain names can be used as an investment. A $35 dollar registration
fee can_blossom nto millions, as it did with sex.com.'® Indeed, that clever
registrant obtained a profit of 20,000,000%.

Since domain names clearly have value, as evident by the fact that they are
re-sold, they can also be used as a means of storing capital. And if they are a
not subject to garnishment, they can be used as a means of shiclding wealth
from creditors. If a debtor anticipates financial difficulties on the horizon, he
¢an liquidate all of his assets which a creditor would otherwise be able to seize
or levy upon and invest those assets into a domain name. This way, the only
means a creditor could use to obtain those assets would be via the route of
involuntary bankruptcy. However, if a debtor has too few creditors to satisfy
the statatory requirements of involuntary bankruptcy, the creditor will be out of
luck.187

Thus, if garnishment law is not extended to domain names, the purchase of a
valuable or potentially valuable domain names can be the Mecca of distressed
debtors, or even for prudent debtors who are not currently experiencing finan-
cial difficulties but would like to insure their continued financial stability. A
domain name not subject to garnishment is the ultimate off-shore bank account.

If domain names cannot be garnished, the creditor will be able to maintain his
potentially most valuable asset, enjoy its use, and employ it in the furtherance
of his business (as would be the case for an Internet-based business), while the
creditor would be virtually powerless to collect the money he is owed.

Furthermore, ownership of a domain name with a high market value might
mislead unsecured creditors and cause thein to make loans in reliance of the
appearance that the debtor has valuable assets. When time comes for repay-
ment, however, these assets cannot be reached by the creditor. In order to avoid
the above-discussed highly inequitable results, domain names should be treated
as garnishable property.

183. Ryan, supra note 182.

184, Id.

185. 1d.

186. WARREN, supra note 2, at 7.
187. See 11 U.S.C. § 303.
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VIII. ConNcLUSION

Domain names should be treated as garnishable property. Their status as
property derives from Congressional intention in the Anticybersquatting Con-
sumer Protection Act, which permits an in rem action to be filed against a do-
main name. The enactment of the ACPA reveals Congress’ acceptance that at
least certain classes of domain names are a form of intangible property. Fur-
thermore, a theoretical analysis of the nature of property through the lens of
traditional definitions of property also leads to the determination that domain
names deserve property status. Locke’s labor theory, when applied to domain
names, leads to the conclusion that when a domain name is registered by an
individual or a business, labor, in the form of the registration, is applied to the
unregistered domain name, which is available for anyone willing to fill out the
registration form.*8% Thus, the domain name is a type of intangible property of
the registrant. Under the “bundle of rights” theory, domain names can also be
defined as property since the holder of a domain name enjoys the right to use
the domain name himself, the right to exclude others from using the same do-
main name, and the right to sell or convey the domain name to others.

Inquiries into analogous spheres of law lead to the conclusion that since do-
main names are a type of property, they should be garnishable.’®® Domain
names can be used as collateral for loans, and upon. failure to repay the secured
creditor can seize the domain name and sell it to satisfy the outstanding debt.
Further, domain names can be included in the bankruptcy estate in order to
maximize the return for creditors in bankruptcy.

Finally, strong policy reasons indicate that domain names should be garnisha-
ble. Since domain names have market value, which is sometimes very high,
and because they can be resold by the registrant for a profit, domain names can
be used as a form of investment. If they are not made subject to garnishment
proceedings, they can also be used as an effective means by which to shield
assets from creditors. A creditor anticipating financial distress, or one simply
wishing to insulate himself from financial distress, has a strong incentive to
simply invest his lucre in domain names, thus making himself judgment-proof.

The advent of the Internet, and especially its growing popularity and central-
ity as a tool and means of commerce and communication during the course of
the past decade, necessitates clarity in Internet-related law. Domain names, as
addresses of the Internet, deserve thorough consideration not only in light of
their functional importance in allowing individuals to access Internet cites, but
also because of their great pecuniary worth. This worth stems largely from the
fact that many domain names contain trademarks, and thus many individuals

188. Subject to some limitations relating to top-level domain names such as .gov and .edn, among

others.
189, Hd.
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will intuitively attempt to employ a familiar trademark as a second-tier domain
name when entering a web address. The fact that domain nates are financially
valuable necessitates a clear rule defining their status as property, and thus the
status on their garnishability. The rule should be that domain names should be
garnishable. , :

Even the above elucidation of one aspect of the unchartered domain of gar-
nishment law does not completely insulate an individual or a corporation from
the ever-present threat of falling into crippling debt. However, the specter of
the debt collector becomes slightly less daunting if the hapless would-be debtor
is a bit more certain of the status of the law.



2004 Case Comments

Governator ~ Rise of the Voting Machines: Southwest Voter Registration
Education Project v. Shelley, 344 F.3d 914; Voting Rights and the 2003
California Recall Election

I. INTRODUCTION

The right to vote is fundamental, but a federal court cannot lightly stop a state
election. The Supreme Court has even allowed elections to go forward even
when there was an undisputed constitutional violation.! The state that grants the
franchise also cannot value one citizen’s vote more than another citizen’s.?
Baker v. Carr® is possibly the most oft cited case for the proposition that a
state’s debasement of a citizen’s vote is a violation of the Equal Protection
Clause of the Fourteenth Amendment to the United States” Constitution.* We
must remember that the right of suffrage can be denied just as easily by debase-
ment or dilution of the weight of a vote as by total prohibition on free exercise
of the voting franchise.5 Thus, the equitable relief supplied by the Supreme
Court in BakerS becomes important in the face of a charge of a non-explicit
equal protection violation such as involved in the Shelley case. The Ninth Cir-
cuit in Shelley was called upon to decide whether the effect of different voting
technology debased the minority vote to the extent that enjoining the 2003 Gu-
bernatorial recall election was a proper remedy.

M. Tue Facrs oF SoutawesT VOTER V. SHELLEY

At the beginning of this litigation, several Common Cause plaintiffs sued
former Secretary of State Bill Jones, in 2002, to declare VotoMatic and Pollstar
machines unconstitutional.” Uliimately, he decertified such machines for elec-
tions after January 1, 2006.8 Subsequently, the parties then agreed that the old
machines should be replaced before the March 2, 2004 general election, and a
consent decree was approved by the District Court in the Common Cause case.
However, the next statewide election came earlier, on October 7, 2003, because
of the certification of the ballot measures to recall Governor Gray Davis. The

1. S.W. Voter Registration Educ. Project v. Shelley, 344 F.3d 914, 918 (9th Cir, 2003) (en banc)
(citing Ely v. Klghr, 403 U.S. 108, 113, 115 (1971) [hereinafter Shelley II], Reynolds v. Sims, 377 U.Ss.
533, 555, 585 (1964)).

. Bush v. Gore, 531 U.S. 98, 104-03 (2000).
. 369 U.S. 186, 187 (1962).

Id _

. Reynolds, 377 U.S. at 555.

. Baker, 369 11.5. at 250.

. Shelley 11, 344 F.3d at 916-17.

id
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state would now vote on whether to remove their governor from office and
replace him with another candidate. Pursuant to California law, Lieutenant Gov-
ernor Cruz Bustamante set that election for October 7, 2003. Propositions 53
-and 54 were then added to the October 2003 election.?

The preparations for the recall election were already beginning when this
case was filed in District Court. The plaintiffs sought a preliminary injunction
to delay the election until it could be held without the use of punch-card ballot-
ing machines.!® Furthermore, the plaintiffs argued that the machines were dis-
proportionately present in counties containing a large amount of minority
voters.!! Forty-four percent of the state’s electorate resides in counties using
punch-card machines. By holding the election with punch-card machines em-
ployed in some counties and better machines in the other fifty-four percent of
the state, the plaintiffs claim that the California voting scheme violates the
Equal Protection Clause.'?

The VotoMatic system contains a single punch-card with pre-scored rectan-
gles inserted under a booklet containing candidate names and other ballot mea-
sures, it is punched by the voter with a metal stylus. When turned, the booklet
exposes different rows of the punch-card.'> There are at least three scenarios, in
which a vote may not be counted: if the card is fot scored correctly, the ma-
chine is worn from extensive use, or if the user does not properly punch it.* To
make things worse, the voter cannot inspect his card for accuracy because it
contains no candidate names, only numbers and punched rectangles.!s It is al-
leged that these limitations and the locations of such machines causes minority
votes to have a disproportionately residual error rate, meaning less voles are
counted and thus affecting the minority voting franchise.¢ The Voting Rights
Act claim is similar to the equal protection claim, that a greater minority popu-
lation in punch-card counties denies the right to vote on the basis of race.!” The
counties in question are primarily Latino and African American in popuiation.

9. Shelley II, 344 F.3d at 916; The two measures originatly scheduled for 2004, Propositions 53 and
54, proposed amendments to the Califérnia Constitution dealing with budget and privacy matters.

10. Id. at 917; Punch-card systems were alleged to be so inferior to other voting machines that they
debased the value of the vote of anyone who must use them.

1t. id

12. /d

13. id

14, Shelley II, 344 F.3d at 882, 888-89.

15. Id.

16. Id at 917.

17. S.W. Voter Registration Educ. Project v. Shelley, 278 F. Supp. 2d 1131, 1134 (C.D. Cal. 2003)
[hereinafter Shelley IJ.
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3. ProceEpuraL HISTORY

Plaintiffs filed suit in federal court in the Central District of California to
delay the California recall election, alleging violations of the Equal Protection
Clause of the Federal Constitution and Section 2 of the Voting Rights Act, 42
U.S.C. 1973 et. seq. They wanted to enjoin the election until it could be held
without pre-scored punch-card balloting machines.'® The District Court denied
the plaintiffs’ motion for a preliminary injunction and temporary restraining
order, saying that the plaintiffs failed to prove a likelihood of success on the
merits of either claim; they could not pass the 9th Circuit’s Johnson-Clear
Channel-Lujan standard for a preliminary injunction. Thus, the election prepa-
rations continued.!? In addition, the District Court stated that it was an unusual
remedy to stop an election, and that the Common Cause case decided the issues
herein, implicated res judicata as well as created an adequate remedy that man-
dated decertification for 2006.20

On appeal, a per curiam opinion of the Ninth Circuit reversed the District
Court and granted plaintiff’s motion for a temporary injunction, thereby halting
the recall election. That injunction was stayed to allow the plaintiffs to appeal
either to an en banc panel or to the Supreme Court. Accordingly, an en banc
appeal then commenced and the Ninth Circuit withdrew the first appellate judg-
ment upon their decision to rehear the case.!

V. Cranas

Plaintiffs’ equal protection claim is that voters in counties with punch-card
machines are treated differently than those i counties with superior voting ma-
chines, because their votes are either not counted or are miscounted. In other
words, the minority individual required to use punch-card machines will have a
“comparatively lesser chance of having their votes counted than other voters in
counties with [better] technologies.”?? The thrust of the voting Rights Act claim
is counties, which employ the inferior punch-card systems had greater minority
populations thereby disproportionately disenfranchising and/or diluting the
votes on the basis of race, in violation of Section 2 of the Voting Rights Act.*?

18. Shelley I, 278 F. Supp. 2d at 1133.

19. The Gth Circuit preliminary injunction test: 1) combination of likely success on the merits and
possibility of irreparable harm and 2) serious questions are raised and the balance of hardships tips in
their favor. .

20. Shelley I, 278 F. Supp. 2d at 1136; The decertification was later moved to March 2004.

21. Shelley TI, 344 F.3d at 917 (en banc).

22. Id. at 1134; The court mentions that the Supreme Court in Bush v. Gore strongly hinted that
rational basis s the proper scrutiny level for marginally disparate voting error rate cases; thus, the
government will almost never lose a case if this standard is indeed employed.

93. Id. at 1131; Section 2 can be found at 42 U.S.C. § 1973.
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V. Court’s ANALYSIS OF FEperaL CommMon Law

As mouch as this case is a voting rights case, it is also a review of the correct
standard for a preliminary injunction in the federal courts. The court in Shelley I -
states the injunction standard succinctly:24

The first part of the test offers two alternatives, the party secking a prelimi-
nary injunction (in this case the plaintiffs) must show:
I) A strong likelihood of success on the merits;
2) The possibility of irreparable injury to the plaintiffs if relief isn’t
granted; )
3} A balance of the hardships favoring the plaintiffs;
4) Advancement of.the public interest, in certain cases.
Alternatively, injunctive relief may be granted if the plaintiffs:
1) Demonstrate either a combination of probable success on the merits and
the possibility of irreparable injury; or
2) That serious questions are raised and the balance of hardships tips
sharply in their favor.?3

The second factor is that the two Johnson alternatives are extremes on a sin-
gle continuum, not two separate tests.26 Thus, the more potential hardship to the
plaintiffs, the less probability of success on the merits is required.2” The less the
likelihood of success means the plaintiff must convince the District Court of an
increased public interest and a balance of hardships in their favor.?3

The en banc court stressed deferential review, stating the District Court must
make an error of law for the decision to be reversed. The court also recognized
that a federal court interfering with a state election is a big deal and not to be
taken lightly, in fact “the Supreme Court has allowed elections to go forward
even in the face of an undisputed constitutional violation.”?® On the equal pro-
tection claim, plaintiffs had not established a clear likelihood of success on the
merits; the court determined that there was no abuse of discretion and that local
entities should exercise their own expertise in elections systems
implementation.3

Bush v. Gore®! also presented an equal protection claim in the context of a
high profile exercise of the voting franchise. The Supreme Court found a viola-
tion of equal protection in the standardless manunal punch-card recounts of cer-

24. Shelley II, 344 F.3d at 893 (per curiamy).

25. Johnson v. Cal. State Bd. of Accountancy, 72 F.3d 1427, 1430 (9th Cir. 1995).

26. Clear Channel Outdoor v. Los Angeles, 340 F.3d 810, 813 (9th Cir. 2003).

27; Fund for Aninrals v. Lujan, 962 F.2d 1391, 1400 (9th Cir. 1992).

28. Sheltey I, 344 F.3d at 918 (en banc) (zrelying on the deferential standard of review and the fact
that the per curiam panel unanimously decided that the equal protection claim had mérit to show that
reasonable judges can differ).

29. Id

30. Id. (citing Bush, 531 U.S. at 109).

31. 531 U.S. 98 (2000).
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tain Florida counties.32 They said that the deficiency lies in the Florida Court’s
lack of guidance on how to determine voter intent for improperly punched and
miscounted ballots, which has led to varying standards both across those coun-
ties involved in the recount and even within one county.® The parallel to Shel-
ley is: different standards for voting in California; some inferior and others
superior in accuracy; and it presents a credible equal protection claim. The dis-
tinguishing factor in Shelley was that the election was still in process, votes
were still being cast, whereas in the 2000 Presidential election they had already
concluded. This is the overriding reason the California court was unwilling to
use equal protection to stop the 2003 recall election.®*

The Voting Rights Act claim presented more promise for adjudication on the
merits, but the en banc court could not say that there had been a strong likeli-
hood of success by the plaintiffs.s In this case, the public interest would have
been greatly affected if the court had intervened, which wounld have caused
voters to recast their ballots. This was not a recourse, the courl was prepared to
order. Enormous resources had already been invested by the state and the peo-
ple and the court was thus very reticent to interfere and decided that to do so in
Shelley would be improper.

Furthermore, the court did not want to interfere with the scheduling of the
ballot initiatives 53 and 54, even though they had not been originally scheduled
until 2004. The court once again reasoned that interfering with an election once
it has already begun is unprecedented, and this election had commenced be-
cause absentee voters had already cast their ballots on the initiatives. Also, the
court opined, ballot timing of initiatives is for the states to decide. Although the
claims do implicate a public interest, the balancing done by the District Court
was not an abuse of discretion.?” Tt was determined that the disparate use of
punch-card machines was only speculatively likely to influence the election re-
sult. Thus, the District Court did not abuse its discretion in determining that the
plaintiffs’ hardship will not outweigh those of the state and the citizens of Cali-
fornia if the election were to go forward.2® So the Ninth Circuit, en banc, dis-
rmissed the motion for injunction and the election went as planned on October 7,
2003. The electorate voted to recall Governor Gray Davis. Then Amold

32. Bush, 531 U.S. 98 at 103.

33. Id at 106. .

34. The clection had already started hecause absentee voters had already submitted their ballots.
Shelley 11, 344 F.3d at 914.

35. Id. at 918; Plaintiff must demonstrate a causal connection between the challenged voting practice
and a prohibited discriminatory resulf.

36. Shelley II, 344 F.3d at 919.

37. Id.

38. Id. at 920; The court felt it was necessary 10 ook at California’s interest as 4 whole, including
the state and its citizens, in weighing the public interest portion of the preliminary injunction standard.
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Schwarzenegger was elected by a large margin, making him the first governor
of California to replace a recalled governor.

VI. AwnarLysis

This case was important not only as a groundbreaking example of the power
of American democracy, but also as a reminder of the continuing problems of
disenfranchisement by the minority voter. Luis Fraga, in his article “Latino Po-
litical Incorporation and the Voting Rights Act,” argues for more active partici-
pation by Latino-clected representatives to assimilate them into the community
by taking an offensive approach to convincing Anglo legislators that their
“communities will also benefit from policies designed to serve minority com-
munities” instead of “relying on white sympathizers to be moved by righteous
indignation.”® The minority franchise can thus be seen as an integral part of the
. success of an entire community. Because the right to vote is considered funda-
mental, once the state allows a group to vote, they cannot then impinge that
right by making one vote less valuable than the rest.4¢ As the court said in
Shelley, there was a valid claim lying in the plaintiff’s complaint, likely in the
Voting Rights Act portion, but given the fact that it was unlikely to affect the
election, the court could not enjoin Secretary Shelley from continuing.*!

The one man, one vote idea, which was introduced into American jurispru-
dence in Baker v. Carr,*? is still a viable doctrine today, and the claim of minor-
ity voters appears valid to that end, especially the claim of the Latino voter in
California. At the forefront of unequal vote counting in California is the Span-
ish-English langnage barrier, which may have prevented Latinos from properly
voting in the 2003 special election. It appeared that the franchise had been im-
paired when the punch-card system was used in the selective counties, and there
was no one available to explain the rather complicated punch-card in Spanish.

VII. CoNCLUSION

We must recognize that this country speaks many languages. Language assis-
tance provisions contained in the Voting Rights Act have had minimal impact
because of a lack of enforcement*?, and thus possibly the only way to even the
score has been through the litigation going down the equal protection or §1973
avenues. Perhaps in the future, when the Latino population has outgrown all
other groups in Southern California, as is seemingly inevitable, a Shelley-like
claim will prevail. This may be a rare area of jurisprudence where law is actu-

39. ConrTrOVERSIES N MinoriTY VOTING: THE VoTing RiGuTs Act v PERSPECTIVE 278-82 (Ber-
nard Grofman & Chandler Davidson, eds., 1992).

40, Harper v. Virginia, 383 U.S. 663, 665 (1966);, Bush, 531 U.S. at 105,

41. Shelley II, 344 F.3d at 918 (en banc).

42. 369 U.S, at 186.
43. US. Commssion on Crvir, Ricuts, Tre Vormvg Ricars Act: UNruLrLiep Goars 78 (1981).
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ally evolving faster than technology. Undoubtedly, in the wake of cases like
Shelley and Bush v. Gore, states and counties across the country will begin to
replace punch-card machines with internet and computer-based voting. In Cali-
fornia at least, punch-card voting will have been decertified for statewide elec-
tions beginning in March 2004. Even though such claims as were mvolved in
Common Cause and Shelley are now irrelevant in California because of the
decertification now in effect, the electoral law atmosphere will be forever
changed through the use of computers and more sophisticated and user-friendly
balloting machines.

Jason W. CLECKNER

The Rico Dilemma

1. INTRODUCTION

In Commonwealth v. Rico,* Joseph Rico was found guilty by a jury of first
degree murder and was sentenced to life imprisonment. On appeal, the Penn-
sylvania Superior Court vacated the judgment of life imprisonment and re-
manded for a new trial, concluding that “the trial court erred in failing to strike
the jury panel as a result of the prosecutor’s use of peremptory challenges to
exclude jurors of Ttalian descent because such use violated the appellee’s
rights™5 pursuant to Batson v. Kentucky#S The Commonwealth of Penn-
sylvania thereafter appealed to the Pennsylvania Supreme Court and contended
that the Superior Court incorrectly assumed that Batson applied to Italian-
Americans.47 The court concluded that “whether Italian-Americans comprise a
cognizable group needing protection from community prejudices for purposes

_of Batson is a question of fact within the sound discretion of the trial court.”#®
Therefore, the Pennsylvania Supreme Court reversed the Superior Court’s deci-
sion (vacating appellee’s conviction of life sentence) and remanded for further
proceedings.

Once the case was heard in the United States” Court of Appeals for the Third
Circuit, it held that it was not unreasonable for the lower state courts in Penn-
sylvania to consider challenges to Italian-American prospective jurors under
Batson becanse the United States Supreme Court bad not extended the Batson
protection to any European-American ethnicity, and it still had not done so by

44. Commonwealth v. Rico, 711 A.2d 990, 991 (1998).
45, Id.

46. Batson v. Kentucky, 476 U.S. 79 (1986).

47. Rico, 711 A.2d at 991. '

48. Id. at 994.

49, Rico v. Leftridge-Byrd, 340 F.3d 178 (2003).
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the time Rico was heard.5® The Court of Appeals ultimately justified the Su-
preme Court’s consideration of Batson.

Thus, according to the interpretative analysis by the U.S. Court of Appeals of
the 3rd Circuit, the Supreme Court does not extend the Baison protection to
individuals of Italian- American ethnicity (including others of Caucasian foreign
descent and national origin). This is an unfortunate analysis of the Batson ratio-
nale, considering that it has the dangerous potential to confine the scope of the
Equal Protection Clause of the 14th Amendment. Pursuant to a plethora of
Supreme Court decisions,’* under the Equal Protection Clause laws, initiatives,
or state actions that discriminate on the basis of race, sex, and national origin
are often struck down. For instance, Hernandez v. Texas ruled that the exclu-
sion of a class of persons from jury service solely because of their ancestry or
origin is discrimination prohibited by the Fourteenth Amendment.5? In arriving
at this decision, the Court employed a “heightened scrutiny” review.

Accordingly, cases that have come before the Supreme Court involving the
discriminatory use of peremptory challenges based on national origin or ethnic-
ity have been decided in favor of the ethnic defendant. For example, in United
States v. Martinez-Salazar, the Court held that under the Equal Protection
Clause, “a defendant may not exercise a peremptory challenge to remove a po-
tential juror solely on the basis of the juror’s gender, ethnic origin, or race.”?
In this case, there was no distinction between which ethnic groups could be
afforded. this protection, and which ethnic groups could not be given similar
_protection. As a result, attorneys should not (and cannot) exercise peremptory
challenges in order to strike down potential jurors on the basis of national origin
or ethnicity because of the effect the aforementioned Supreme Court rulings had
on the Batson decision. As Batson and Hernandez demonstrate, African-Amer-
icans and Latinos bave been afforded the Batsorn protection regarding discrimi-
natory peremptory challenges because they are recognized as cognizable racial
groups. Italian-Americans should have this privilege extended to them as well
taking into account the fact that it can be established that they too can be recog-
nized as a cognizable racial class. However, prior to approaching this argu-
ment, we shall first delve into a brief study of the Batson v. Kentucky holding.

50. Rico, 340 F.3d at 182-84.

51. See, e.g., Loving v. Virginia, 388 U.S. 1 (1967); The Court ruled that laws that classify on the
basis of race are reviewed under equal protection with strict scrutiny and will not be upheld unless they
are necessary to accomplish some permissible state objective; see also 1 EB. v. Alabama, 511 U.S. 127
{1994); The Court ruled in a paternity suit, the equal protection clause prokibits gender discrimination
in jury selection.

52. Hemandez v. Texas, 347 U.S. 475 (1954).

53. United States v. Martinez-Salazar, 528 U.5. 304, 315 (2000).
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0. Batson v. KeNTucky (1986)

In this case, a black man was put on trial for second-degree burglary and
receipt of stolen goods in Kentucky.>* The prosecution used its peremptory
challenges to strike all four black persons on the venire, and a jury composed of
all whites was impaneled.>> The defensc counsel moved to discharge the jury
on the ground that the prosecution’s removal of the black veniremen violated
the defendant’s rights under the Sixth Amendment to a jury drawn from a cross
section of the community, and under the Fousteenth Amendment to equal pro-
tection of the laws.3¢ On appeal, the Kentucky Supreme Court affirmed the-
conviction and ruled based on the case of Swain v. Alabama,5” which held that
the defendant must demonstrate a systematic exclusion of a group of jurors
from the venire. '

On appeal to the Supreme Court, the issue before the Court was whether the
defendant had to prove the systematic exclusion of blacks over a number of
cases in order to succeed on an equal protection claim of discriminating use of
the state’s peremptory challenges.>® Justice Powell, writing for the Court, held
that the equal protection clause does not require that a petit jury be composed in
whole or in part of persons of the defendant’s own race, but the Equal Protec-
tion Clause guarantees to the defendant that a state will not exclude members of
his or her race from the jury venire based on their race or on the idea that they
are not qualified to serve because of their race.®® The Court rejects the aspect of
Swain that places the proof of discrimination solely on the defendant and cre-
ates a standard based on a three-step procedure: an establishment of 2 prima
facie case of purposeful discrimination and demonstrating that the defendant is
a member_of a cognizable racial group; the burden of production shifts to the
advocate of the peremptory strike; and the trial court must finally decide
whether the defendant has proven purposeful discrimination.

The court in Batson held that an African-American criminal defendant could,
raise an equal protection challenge by demonstrating that the prosecution uti-
lized peremptory challenges for the purpose of excluding potential jurors of the
criminal defendant’s race.6® The Court explained that notwithstanding the pros-
ecution’s entitlement to use peremptory challenges for any reason, the Equal
Protection Clause prohibits such use in a manner that challenges potential jurors
solely based on their race.5! The Court stated that “purposeful racial discrirmi-

54. Batsen, 476 U.S, at 82.

535. Id. at 83.

56, Id

57. Swain v. Alabama, 380 U.S. 202 (1963).
58. Batson, 476 U.S. at 95-90.

59. Id. at 85-87.

60. Batson, 476 U.S. at 96.

61. Id. at 87.
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natton in selection of the venire violates a defendant’s right to equal protection
because it denies him the protection that a trial by jury is intended to secure.”s?

Consequently, the Court sculpted a method that the defendant can present and
prove discriminatory intent in a prosecutor’s exercise of peremptory challenges.
First and foremost, a defendant must establish and demonstrate a prima facie
case of purposeful discrimination based solely on evidence concerning the pros-
ecutor’s exercise of peremptory challenges at the defendant’s trial and by show-
ing that the defendant is a member of a cognizable racial group.®> The Court
stated that in proving discrimination, the “defendant is entitled to rely on the
fact, as to which there can be no dispute, that peremptory challenges constitute
a jury seléction practice that permits those to discriminate who are of a mind to
discriminate.”* QOnce the defendant satisfies a prima facie case, the burden of
production shifts to the proponent of the peremptory strike to present a race-
neutral explanation.55 This is the second aspect of the Batson process. Finally,
the third step is that the trial court must then decide whether the defendant has
proven purposeful discrimination.®¢ Furthermore, the most important aspect of
the case (in regards to the argument of including Italian-Americans to the Bat-
son protection) is that the Court cited Castaneda v. Partida,5 which held that
Mexican-Americans are a cognizable group under the Equal Protection Clause.
Thus, the U.S. Supreme Court’s jurisprudence leads to the conclusion that Bat-
son can apply to purposeful discrimination in the use of peremptory challenges
in jury selection based solely on ethnicity.

I0. AnNALYsIS: COGNIZABILITY AND ITALIAN-AMERICANS

In order for an ethnic individual to utilize the Batson protection, the main

- thrust of the prima facie case must be satisfactorily established by proving that
one is a member of a cognizable racial or ethnic group. Cognizability is
demonstrated by a defendant’s showing that an ethnic group is discriminated
against by the community and therefore needs to be protected from such com-
munity prejudices. Hence, a defendant must show that the ethnic group is: (1)
defined and limited by clear and identifiable factors; (2) possesses a common
thread of attitudes, ideas, ot experiences; (3) shares a community of interests in
a way that the group’s interest cannot be adequately represented if the group is
excluded from the jury selection process; and (4) is experiencing or has exper-
ienced discriminatory treatment and is in need of protection from community

62. Batson, 476 U.S. at 86.

63. Id. at 93-96.

64. Id at 96.

65. Batson, 476 U.S. at 97.
<66, Id. at 96-98.

67. Castaneda v. Partida, 430 U.S, 482 (1977).
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prejudices.®® Italians and Italian-Americans can unquestionably satisfy each
component of satisfying cognizability.

Italians possess clear and identifiable factors and characteristics. They share
a common language and a common culture that is distinct from any other cui-
ture throughout the world or within the United States. Their experiences emi-
grating from a politically and economically debilitated country was attributed to
two devastating World Wars which induced a common relationship among
Italians.5° Similar to other immigrant groups, Italians faced many hardships
when arriving to the United States, which was caused by heavy racism and
prejudice. For instance, the U.S. federal and state’ governments led raids on
Italian immigrants’ houses because of the fear that they were Communists.
This fact was evidenced in the Sacco and Vanzetti trial, when two Italian inumi-
grants were convicted for murder even though the prosecution possessed no real
substantial evidence.™ The two men were convicted primarily because of their
political beliefs. Religions beliefs also condemned the Italian immigrants. Job
competition also exacerbated the major resentment against Italian-Americans.
Native white workers perceived the Italian immigrants as competitors for jobs
that they deserved. Most importantly, the U.S. federal government has discrim-
inated against Italian-Americans. In the forty-eight hours following the bomb-
ing of Pear] Harbor, President Franklin Delano Roosevelt issued Proclamation
2527, which authorized restrictive rules for individuals of Italian descent.”
This Executive Order was not only passed in response to the devastating attack
on Pearl Harbor by the Japanese, but merely because of a paranoid delusion,
ignited by xenophobic feelings, that anyone who was foreign or ethnic from
Germany, Italy, or Japan living as an American could potentially be an enemy.
As a result, 264 Italian-Americans were detained in internment camps by Febru-
ary 16, 1942.72 As one can see, Italians, in conjunction with other immigrants,
were discriminated against in their early years upon arrival to the United States.

Additionally, Ttalian- Americans face discrimination in contemporary times as
well. Depictions in the media (which includes television, film, and print) in-
stills a negative, inaccurate, and stereotypical portrayal of the Italian-American
ethnic groop. For example, there is an unacceptable depiction of Italian-Ameri-
cans “as gangsters and undereducated individuals” in television shows such as

68. United States v. DiPasquale, 864 F.2d 271, 277 (1988).

69. John De Ville, ftalians in the United States, available ar http:/fwww.newadvent.org/cathen/
(08202a.hten (last visited Apr. 25, 2004). .

70. See Felix Frankfurter, The Case of Sacce and Vanzetti, available at http:/fwww theatlantic.com/
unbound/flashbks/oj/frankff htm (last visited Apr. 25, 2004).

71. Honorable Matt Salmon, Proclamdtion No. 2526, available ar htip://www foitimes.com/intern-
ment/Proclamation2526.htn (last visited Apr. 25, 2004).

72. I
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The Sopranos and in films such as Goodfellas and My Cousin Vinny.” There
was a recent placement of signs in Brooklyn reading, “Leaving Brooklyn
Fugheddaboudit.” The National Italian American Foundation (NIAF) stated
that “while these signs were intended to promote the Borough of Brooklyn, they
ha[d] nonetheless offended a considerable number of Italian Americans in the
New York City area.”” NIAF asked to have the language edited or have the
signs removed. There was also a recent political cartoon drawn by the nation-
ally renowned cartoonist Pat Oliphant, “which included a clearly pejorative
term for Ttalians.””S In response to this ethnic stereotyping, groups such as -
NIAF have mobilized in order to adequately represent and protect the interests
of the Ttalian community. Consequently, it is plainly evident that Ttalian-Ameri-
cans can be regarded as a “cognizable ethnic group” pursuant to past and pre-
sent stereotypical discrimination.

IV. Concrusion

The Supreme Court in Batson v. Kentucky clearly stated that purposeful dis-
crimination in the use of peremptory challenges in jury selection can be based
solely on ethnicity, so long as the defendant is able to prove that he or she can
be regarded as a member of a cognizable ethnic group. Furthermore, cases such
as Hernandez v. Texas and United States v. Martinez-Salazar held that ethnicity
and/or national origin were not sufficient bases for exclusion from jury panels.
Therefore, attorneys cannot utilize peremptory challenges in order to strike
down potential jurors on the basis of national origin or ethnicity because of the
Equal Protection Clause of the Fourteenth Amendment; and this should not only
include Latinos, but should also include ltalian-Americans because it is clear
that they can be perceived as a cognizable racial class, which is the primary
requirement of engaging the Batson protection.

Pyn. OLIvERI

A New Standard for Measuring Just Compensation?

1. INTRODUCTION

The impact of Brown v. Legal Foundation of Washington may create a new
standard for measuring just compensation under the Takings Clause of the Fifth
Amendment.” First, the net loss approach that the majority in Brown used to

73. The National Italian American Foundation, Focus: Image and Identity {Fall 2003), hup://
www.niaf.org/image_idcnﬁtylfalIZOOS.asp (last visited Apr. 25, 2004).

74. The Nationa! Italian American Foundation, supra note 73.

75. Id

76. U.S. Const. amend. V.
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determine the value of compensation owed when private property is taken is in
sharp contrast with the traditional market value approach preferred by the
Brown dissent. Second, the impacts and effects of net loss analysis will further
reduce compensation given to property owners. Finally, recent just compensa-
tion proceedings suggest the market value approach is still widely preferred to
the net loss approach used in the Brown decision.

II. SumMarY oF BrownN v. LEGAL FOUNDATION OF WASHINGTON

Every State in the Union has established a program that uses interest on law-
yers’ trust accounts also known as “Interest On Lawyer Trust Accounts”
(IOLTA) to provide legal services to the indigent.”” The Washington JOLTA
rules require attorneys to place trust funds in separate interest bearing ac-
counts.”® When the interest earned exceeds the bank charges associated with
the account, the attorney must disperse interest payments. to the client or rein-
vest the interest earned.” However, in some situations, funds are so nominal or
short-term that it is not feasible to place the fund in an interest-bearing account;
thus, the funds would be placed in noninterest-bearing accounts.3® An IOLTA
program permits attorneys to combine these nominal and short-term trust funds
into one account, which generates interest earnings where net interest could not
otherwise be generated.$! The interest earned must then be used for, “law-re-
lated charitable and educational purposes.”?

In Brown, two Washingion residents, whose funds earned some interest in an
IOLTA account, alleged that the IOLTA program constitutes a taking under the
Fifth Amendment for which they are entitled just compensation.®® The Fifth
Amendment mandates that a taking must be for public use, in which just com-
pensation must be paid to the owner.3¢ The Supreme Court previously held that
interest generated in IOLTA accounts is the private property of the principal
owner.5* In Brown, the Court further held that the interest generated in IOLTA
accounts ultimately serve the public by providing funding for legal services.®¢
Because the government physically takes possession of interest that belongs to
private citizens for the public purpose of providing legal aid, a taking has oc-
curred. Finally, the Brown court had to determine what just compensation is
payable to the property owners.

77. Brown v, Legal Foundation of Washington, 538 U.S. 216 (2003).
78. Id. at 224,

79, Id.

80. Id. at 223-24.

81. Id.

82. Brown, 538 U.S. at 224,

83. Id at 228.

84. U.S. Consr. amend. V.

85, Phillips v. Wash. Legal Found., 524 U.S 156, 172 (1998).

86. Brown, 338 U.S. at 235.
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The Brown majority held that the standard for measuring just compensation
is the property owner’s net losses rather than the value of the public’s gain.®7
Net loss (or net interest), in this case, is calculated by deducting transaction and
administrative costs and bank fees from the interest earned on a client’s funds. 58
The Court poses this illustration when a client earns $0.55 of interest, the trans-
action costs incurred to disburse the earnings may equal $5.00. These transac-
tion costs include a stamp and envelope to send the check, and the clerical and
administrative fees incurred to determine how much interest was earned on the
client’s funds. Because the costs of receiving the interest exceed total interest
earned, a client’s net losses are zero and no just compensation is due.®*

In sharp contrast, the Brown dissenters maintain that just compensation is
measured by the marker value of the confiscated property, rather than the net
loss to the owner.%® Market value is the full monetary equivalent of the prop-
erty taken, it “is not reduced by what the owner would have lost in taxes or
other exactions.”®! Under a market value approach, just compensation should
be equal to the gross amount of the interest taken by the State.? In the above
example, the client should be entitled to the $0.55 of interest, regardless of the
transaction costs associated with the disbursal of the payment. The dissent fears
that eighty years of precedent, applying a market value approach, has been
overruled by the net loss approach in the Brown decision,”

1i. ImMpLICATIONS OF THE HOLDING

Brown, applying net loss calculations, could significantly influence the mea-
sure of just compensation awarded to private property owners. Net loss is mea-
sured by the market value of a property interest less significant transaction costs
including administrative, legal, accounting or other fees that the property owner
would have incurred in a typical market transaction. In contrast, market value
is only the price upon which a buyer and seller would agree.”* Therefore, if
courts adopt this net loss approach, property owners would receive less com-
pensation for the loss of their property.

A net loss approach should alarm property owners, as it would further de-
crease the compensation a government entity must pay to take private property.
Applying a market value approach, the Supreme Court has recognized that
property owners may not be fully indemnified particnlarly because market value

87. Brown, 538 U.S. at 235-36.

88. Id. at 238.

89. Id. at 237-38.

90. Id. at 250.

91. I4.

92. Brown, 538 U.S. at 238,

93, Id. at 243.

94, United States v. Miller, 317 U.S. 369, 374 (1943).
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cannot account for the sentimental value placed on personal property.® There-
fore, even the market value approach tends to underpay the property owner. A
net loss approach will further reduce compensation owed to a property owner;
not only will compensation lack sentimental value, transaction costs could also
be deducted out of the final just compensation award.

For example, in Brown, the dissenting opinion illustrates the affects of the net
loss approach. In a case where the government seizes rents received by the
owner of the building, the government may not subtract out the costs incurred in
collecting the rents when calculating just compensation.®® Further, if the gov-
ernment seizes a private home, the net loss approach permits the government to
deduct from the market value of the home, the sales taxes that would have been
incurred and administrative fees that would be owed to the real estate agent. In
either scenario, the property owner’s compensation will be less if the net loss
approach is applied as opposed to the market value approach.

As the Supreme Court has stated, the term “just” in the Fifth Amendment,
“evokes the idea of fairness and equity.”” These concepts cannot be ignored in
determining what just compensation should be in a particular case. The Court
has already recognized that the market value approach underestimates the value
placed on property; by reducing just compensation to a level that is even lower
seems to violate general principles of fairness and equity. This analysis sug-
gests that the pet loss approach is not intended to overrule the market value
approach and should not become the standard measure of just compensation.

IV. THE FUTURE OF THE MT VALUE ArPrOACH

The Supreme Court has held that measuring just compensation is dependent
on the facts of each case; there is no absolute rule.?® However, the Court has
also stated that when assessable, the market value should be the mechanism to
calculate just compensation.?? Because the Court has consistently used the mar-
ket value approach, it is possible that Brown’s reach will only extend to cases
factually similar. Some commentators may see the purpose of Brown as giving
a “green light for IOLTA programs,” rather than to overrule the established
market value mechanism for determining just-compensation.!% Examinations
of just compensation cases decided after Brown help determine the future of the
market value approach and the scope of the net loss approach.

95. United States v. 364.54 Acres of Land, 441 U.S. 506, 511 (1979).

96. Brown, 538 U.S. at 249, guoring Phillips, 524 U.S. at 170. .

97. United States v. Commodities Trading Corp., 339 U.S. 121, 124 (1950).

98. United States v. Toronto, Hamilton & Buffalo Navigation Co., 338 1.8, 396, 402 {1949).

99. Id

‘100. Ronald D. Rotunda, Found Monéy: IOLTA, Brown v. Legal Foundation of Washington, and the
Taking of Property without the Payment of Compensation, CATQ Supreme Court Review: 2002-2003,
2435, 268.
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A recent Ninth Circuit case applied the net loss approach articulated in
Brown. In Mclntyre, an inmate brought a suit claiming that the prison commit-
ted a taking of his property entitling him to just compensation.’?! Similar to an
TOLTA program, the prison program required all money earned by inmates be
kept in a trust account. These accounts were combined to earn interest, in tur,
the interest was spent for the general welfare of the entire prison.'®? Like
Brown, the Mcntyre court concluded that this was a taking of private property.
The McIntyre court held that just compensation is, “measured by the net value
of the interest that was actually earned by the owner of the principal.”'%* The
court went on to say that the costs of administering the prisoner’s property
funds may be much higher than the interest earned by the prisoner; in that case
there would be no net loss or compensation owed.10¢

Additionally, an Illinois court followed Brown by applying the net loss ap-
proach in a just compensation case.'®> The Illinois Unclaimed Property Act
mandates that unclaimed personal property must be placed in the custody of the
State until it is returned to the rightful owner.1%¢ In Canel, the property owner
claimed his securities, but the State retained interest and dividends paid while in
State custody. The court concluded that the interest and dividends earped re-
mained the property of the owner and that they were taken by the State. The
Canel court remanded the case to determine just compensation consistent with
the Brown net loss approach.197

While the above cases suggest that some courts have adopted the net loss
approach to calculate just compensation, the overwhelming majority of cases
continue to apply a market value approach. In Bustos, the court reviewed the
valuation of a residential lot in an eminent domain proceeding.'0% That court
stated that “[jlust compensation is determined by the propeity’s market
value.”19° In a similar case, a Tennessee county condemned private property in
order to use the land to build a new jail.11® The Waters court wrote:

Just compensation requires the fair cash market value on the date of taking of
the property for public use. The fair market value of the land is the price thata
reasonable buyer would give if he were willing to, but did not have to, purchase

101. Mclntyre v. Bayer, 339 F.3d 1097, 1100 (Sth Cir. 2003); see also Schneider v. Cal. Dep’t of
Corr., 345 F.3d 716, 720 (9th Cir. 2003).

102. MclIntyre, 339 F.3d at 1097,

103, Melntyre, 339 F.3d at 1100, guoting Brown, 538 U.S. at 238.

104, Id. at 1101.

105. Canel v. Topinka, 793 N.E.2d 845, 853 (I App. 1 Dist. 2003).

106. 7d. at 848. :

107. Id. at 853.

108. City of Las Vegas v. Bustos, 75 P.3d 351 {Nev. 2003).

109, Id. at 352.

110. Sevier County, Tenn. v. Waters, 126 S.W.3d 913 (Tn. Ct. App. 2003).
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and that a willing seller would take if he were willing to, but did not have to,
sell.11t

Additionally, several other courts have favored a rarket value approach
when awarding just compensation.

For example, in a dispute about apartment properties, an Illinois court wrote,
“the taking must be for public use and that the government must pay the owner
just compensation, which is determined to be the property’s fair market
value.”!12 Similarly, in a condemnation proceeding, a Nevada court wrote,
“[c]onstitutional principles provide that just compensation is measured by the
fair market value of the condemmned property.”''®> Moreover, a New Jersey
court held that just compensation is the fair market value as of the date of the
taking.1'4 Finally, in an eminent domain action, a Connecticut court held, “just
compensation is the market value of the condemned property when put to its
highest and best use at the time of the taking.”'>

Although the dissent was concerned that Brown, “brushes aside 80 years of
precedent on determining just compensation,” in the year since Brown was de-
cided only a handful of published cases have used the net loss approach.''¢
Additionally, the applicability of the net loss approach appears to be limited to
facts similar to an JOLTA program. In the few cases that used net loss calcula-
tions, the property in dispute was monetary income such as interest earned on
trust funds and dividends earned on unclaimed property. Similarly, in Brown,
the private property taken was interest earned on funds held in a Washington
State TOLTA account. In contrast, courts applied a traditional market value
approach where the private property taken consisted of real property as opposed
to pure monetary property.

As Brown did not specifically overrule a market value approach, it is unclear,
which standard of just compensation valuation should be applied in the fuSture.
However, if the Court’s intent was to overrule 80 years of precedent, it seems
they would have clearly stated it. Further, it is unlikely the Brown court in-
tended to undermine the notion of faimess implied in the Just Compensation
Clause by uniformly requiring courts to apply net loss analysis. Therefore, the
future of the net loss approach will likely be limited to cases factually similar to

111. Waters, 126 S.W.3d at 913, guoting Nashville Hous. Auth. v, Cohen, 541 S.W.2d 947, 950
(Tenn. 1976).

112. Shaikh v. City of Chicago, 341 F.3d 627, 632 (7th Cir. 2003).

113. County of Clark v. Sun State Prop. Ltd., 72 P.3d 954, 957 (Nev. 2003).

114. Hous. Auth. of New Brunswick v. Suydam Investors, L.L.C. 826 A.2d 673, 681 (N.I. 2003),
guoting County of Monmouth v. Hilton, 760 A.2d 786, 788 (N.J. Super. Ct. App. Div. 2000).

115. Town of Montville v. Antonine, 825 A.2d 230, 234 (Conn.. App. Ct. 2003), quoting Commy’r of
Transp. V. Towpath Assocs., 767 A2d 1169, 1177 (Conn. 20003.

116. Brown, 538 11.S. at 243.
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Brown, while the market value approach will continue to be the favored valua-
tion method for most other just compensation proceedings.

Monica REYNGSO

“Working with an English only policy” Iris Cosme v. The Salvation
Army 284 F. Supp. 2d 229

1. INTRODUCTION

In our melting pot of a society, the essence of communication between indi-
viduals is always at issue, especially in the workplace. While many inhabitants
of the United States speak very little or no English today, employers have taken
steps to assure that the work place is free of languages other than English. Em-
ployers have routinely taken steps to prohibit their workers from speaking any
language other than English during work hours. Although this English only pol-
icy has been consistently upheld by the courts where the intent of the policy is
not per se discriminatory, it has carried with it much controversy. The issue
presented in Cosme v. Salvation Army'\7, is whether the English-only policy
used by the Salvation Army was per se discriminatory, and whether there were
legitimate reasons for having and enforcing such a policy.

II. Facts

In Cosme v. The Salvation Army, the plaintiff (hereinafter Cosme), was a
Native Puerto Rican whose primary language is Spanish.'’® She was able to
sufficiently understand and speak English.1'® Cosme was employed by the Sal-
vation Army and was later terminated by the Salvation Army partially because
of her disregard for their English-only policy.12°

Cosme was a fuli-time clerk for the Salvation Army from August 1996 until
January 2001.120 While she was employed there, the Salvation Army main-
tained an English-only policy which stated that employees must speak English
to the best of their ability, except when on breaks, during meal periods, and
before or after work commences.!??

In 1999, the Salvation Army began strictly enforcing this English-only policy
as a result of receiving complaints from English speaking employees and volun-

117. Cosme v. Salvation Army, 284 E. Supp. 2d 229 (2003).
118. Id. at 232-34.

119, Id at 232,

120. Id.

121. Id.

122, Cosme, 284 F. Supp. 2d at 232-33.
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teers.123 Cosme subsequently failed to abide by this policy.'?* In addition to
failing to follow the English-only policy, Cosme was insubordinate and late on
numerous occasions.!25 Prior to her termination, Cosme was warned numerous
times about her violations.12¢

IH. HoLpiNG

"The court held that the Salvation Army’s English-only policy was not per se
discriminatory since there was sufficient evidence to support Cosme’s ability to
adequately speak English.'?” Additionally, the court held that there was a legiti-
mate business reason to support the English-only policy.1?®

IV. CourT’s REASONING

In order for Cosme to have proven disparate treatment, the court required her
to show four elements.!2® First, the plaintiff must show that she is a member of
a protected class; second, she must show that shé suffered some type of harm;
third, she must show that there was discriminatory animus, and fourth she must
show causation. In the case at hand, the Salvation Army concedes the first two
elements, however it contends that there was, no discriminatory animus.13¢ Dis-
criminatory animus may be shown directly or indirectly.t**

Direct evidence of discrimination generally occurs where an employer makes
statements with discriminatory intent to an employee.'?? To demonstrate direct
evidence of discrimination, Cosme argued that she was asked by her employer
to speak Spanish on numerous occasions; however on other occasions, when
she spoke Spanish without being asked to do so, she was reprimanded for it.}33
In other words, she contended that the English-only policy was not enforced all
the time.13* The court concluded that even if the policy was not consistently
enforced, direct discrimination was not present because the Salvation Army was
allowed to require Cosme to speak English pursuant to its very clear policy.13>

After the court, in Cosme, analyzed direct discrimination, it then considered
indirect discriminatory animus under a three-stage burden-shifting approach

123. Cosme, 284 F. Supp. 2d at 233.
124. Id.

125. Id.

126. Id. at 233-34. .

127. Cosme, 284 F. Supp. 2d at 240.
128. Id. at 239-40.

129. Id. at 235.

130. Id.

131. Id. .
132. Cosme, 284 F. Supp. 2d at 235.
133. Id.

134, Id.

135. Hd.
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first expressed by the Supreme Court of the United States in the early 197075136
The first part of this approach requires the plaintiff to make out a prima facie
case of discrimination. If this first stage can be shown by the plaintiff, then
there is a presumption of discrimination.!®7 If this presumption is established by
the plaintiff, the employer may rebut the claim in the second stage by showing a
legitimate, non-discriminatory reason for its existence, supported by evi-
dence.138 In the third stage, the plaintiff must prove by a preponderance of the
evidence that the discriminatory animus was the determinative cause for the
business to make the decision to employ and enforce such a policy. 13 |

V. TIIrST STAGE

In order for Cosme to have proven a prima facie case of discrimination, in
the first Stage, she would have had to show that she is a member of a protected
class, that the Salvation Army took an adverse action against her, that Cosme
was qualified to perform her duties at the Salvation Army, and the position at
the Salvation Army remained open or was filled by someone with similar quali-
fications.!#* As previously discussed, the Salvation Army conceded the fact that
she was a member of a protected class and that she suffered adverse action
when she was fired.!4! The Salvation Army contended however, that based on
her work performance, she was not qualified to carry out her duties as a Salva-
tion Army employee.42

Since Cosme claims that she was unable to adequately speak English, the
court reasons that under the third element of a prima facie case she would not
be able to perform her job.'#? In other words, the court concludes that if she
could not sufficiently speak English in order to perform her job, then is would
be discrimination if the Salvation Army were to have asked her to do s0.14* The
court however concluded that Cosme was able to speak English and therefore
under the third element it was not discriminatory to ask her to speak English
while working.145 A key factor in the court’s determination in this case was
Cosme’s ability to speak English.*¢ Based on Cosme’s ability to speak English,
the court reasons that if she can speak English, even on a limited level, she

136. Cosme, 284 F. Supp. 2d at 235.

137. Cosme, 284 F. Supp. 2d at 235-36 (citing McDonnell Douglas Corp. v. Green, 411 U.S. 792,
802, 36 L. Ed. 2d 668, 93 S. Ct. 1817 (1973)).

138, Id. at 230.

139, H.

140. Cosme, 284 F. Supp. 2d at 236.

141. 72

142. 1d.

143. Id. at 236.

144, Id.

145, Cosime, 284 F. Supp. 2d at 236.

146. Id. at 236-37.
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cannot as a matter of law show per se discrimination merely because an En-
glish-only policy is enforced against her.**? '

The court subsequently concluded that Cosme had sufficiently proven the
fourth element since her vacant position remained open.’#8 Altheugh Cosme
had met her burden of making out a prima facie case, the court never the less
failed to find in her favor for other reasons.14®

VI. Spconn Stace

In the second stage, the Salvation Army was able to provide legitimate rea-
sons for terminating Cosme.!'™ The Salvation Army produced evidence that
Cosme was insubordinate and consistently tardy.'5! The court reasoned that
where Cosme was insubordinate to her supervisor under the English-only pol-
icy, the Salvation Army’s reasons for termination were both valid and non-
discriminatory.12 The court supported this reasoning based on the evidence that
Cosme was tardy on at least four documented occasions.!>3

VII. THIRD STAGE

In the third stage, the burden shifted back to Cosme to prove, that although
there were legitimate reasons offered for her termination, the true reason for her
termination was her speaking Spanish.!5* This argument by Cosme is refuted
because the court finds evidence that the Salvation Army has terminated em-
ployees in the past, for tardiness. Furthermore, the court concluded that Cosme
had - failed to meet her burden since the English-only policy was not per se
discriminatory.13>

VHL. ANALYSIS

Many businesses throughout the United States employ English-only policies.
Essentially, an English-only policy prohibits employees from speaking any lan-
guage other than English during official work time.'>¢ There are usually excep-
tions in this policy that allow employees to speak other languages during breaks
and lunch,!57 :

147. Cosme, 284 F. Supp. 2d.

148. Id. at 237.

149. .

150. Cosme, 284 F. Supp. 2d at 238-40.
151. Id. at 238-40.

152. Id. at 238.

153. Cosme, 284 F. Supp. 2d at 238,
154. Id. at 239.

155. Id.

156. Id. at 232.

157. Id.
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Although controversial, the English-only policy has been upheld both in
spirit by the EEOC!>® and by legal authority where the business can show that
the business’s policy was justified by some business necessity.?>® Under Title
VII, employers are entitled to adopt English-only rules under certain circum-
stances, if it is adopted for nondiscriminatory reasons.!®® Additionally, under
Title VI individuals are not guarenteed the right to speak their native
language.161

Although some plaintiffs have argued that the EEOC regulations state that
English-only policies are presumptively discriminatory, it has been upheld by
the court that the burden is on the plaintiff to show that a policy is discrimina-
tory.162 In Velasquez v. Goldwater Memorial Hospital, the court held that under
Title VII, a-plaintiff must show that the employer took the adverse action
against the plaintiff because of her protected status.!63

In Velasquez, the plaintiff also argued that she was asked to speak Spanish on
several occasions.'® She argued that the English-only policy adopted by the
Hospital was presumptively discriminatory.1%5 As in Cosme, the court in Velas-
quez disagreed with the plaintiff and held that even where an English-only pol-
icy is applied at certain times and not at others, it is still permissible where the
policy is employed for a legitimate business purpose.!66

In Gareia v. Gloor, the court held that an English-only rule enforced against
Hector Garcia, a Mexican employee was not discriminatory.'6” Similar to the
plaintiff in Cosme, Garcia spoke both English and Spanish.16% Garcia was em-
ployed by Gloor Lumber and Supply, Inc.'s® His major duties were stocking
and selling Iumber.'’® Garcia was ultimately terminated for failing to ade-
quately perform his duties, as well as for his constant disregard for the English-
only policy.171 7 _

As the Salvation Army did in Cosme, Gloor Lumber offered legitimate busi-
ness reasons for the implementation of their English-only policy.1” An English

158. The U.5. Equal Employment Opporfunity Commission Complaince Manual ar http:/

www.eeoc.gov/policy/docs/national-origin. limI#VC (last visited Apr. 25, 2004) [hereinafter E.E.O.C.
Manualj. -

159. Cosme v. Salvation Army, 284 F. Supp. 2d 229 (2003).

160. E.E.Q.C. Manual, supra note 158.

161. Garcia v. Gloor, 618 F.2d 264, 268-69 (1980).

162. Velasquez v. Goldwater Memorial Hospital, 88 F. Supp. 2d 257, 262 (2000).

163. Id. at 262.

164. Id.

165. Id

166. Velasquez, 88 F. Supp. 2d at 262.

167, Garcia v. Gloor, 618 F.2d at 266.

168. Id.

169. Id.

170. Id.

171, Id. at 266-67.

172. Garcia, 618 F.2d at 267,
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only policy is not per se discriminatory where it can be shown that it is a busi-
ness necessity.1’* The court held that discrimination does not exist in this case
because Garcia, who could speak both English and Spanish, disregarded his
emplover’s clear policy.!”* The court further held that it is acceptable if the
violation of the policy led to Garcia’s cventual termination.?™

IX. CoNcLUsTON

Tt is clear from Cosme and other case authority that in order to prove discrim-
ination, an employee must either show direct evidence of discriminatory intent
or that there was no legitimate reasons for the business to establish its English-
only policy. If a business provides legitimate reasons for employing such a pol- -
icy, then the burden shifts to the plaintiff to prove that the reason for the termi-
nation was based specifically on the plaintiff’s national origin and not on the
legitimate business reasons proffered.!”®

Kevin UNIGEICHT

173. Cosme, 284 F. Supp. 2d at 229.
174. Garcia, 618 F.2d at 272,

175. Id.

176. Cosme, 284 F. Supp. 2d at 229.
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