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Justice Scalia’s Theory of Censtitutional
Interpretation: Another Form of Pragmatism?

Frron T. FukuMmoTo*

INTRODUCTION

In various jurisprudential essays, Justice Antonin Scalia has called his philos-
ophy of constitutional interpretation “originalism™ or “textualism.”? But what
is the name of the opposing view? Scalia has referred to it as “nonoriginalism™
and “evolutionism.” Yet another name for this view is “pragmatism,” and
Scalia suggests this in the following remark, which describes “The Living Con-
stitution,” another label for the disfavored view: “The argument most fre-
quently made in favor of The Living Constitution is a pragmatic one.” This
article will employ the term “pragmatism” to indicate the view opposed to
originalism and explore the relationships between the two theories of
inferpretation.

Behind pragmatism as an interpretive theory lies a general, perhaps typically
American, attitude and philosophical movement. The pragmatic attitude exm-
phasizes practicality over principle. But even pragmatism of this commonly
understood sort is capable of generating its own jurisprudence. The most prom-
inent contemporary legal pragmatist, Richard Posner, claims to defend “every-
day,” not philosophical pragmatism.® Nevertheless, Posner does go on to say
that the two pragmatisms are related.” This essay will treat the two pragmat-
isms as largely indistinguishable and moreover, go on to expand the scope of
philosophical pragmatism from that of Peirce, James, and Dewey, to the ne-
opragmatism of Richard Rorty, and to all of the philosophers he considers prag-
matic. Legal pragmatism is also largely continuous with philosophical
pragmatism. We will move on to describe what Scalia’s originalism is and then
critique it from a pragmatic perspective.

* Legal Writing Professor, Syracuse University College of Law. AB. 1975, Harvard University;
Ph.D. (English) 1984, University of California, Los Angeles; J.D. 1998, University of Washington
School of Law. I would like to thank Robin Paul Malloy for his help in publishing this essay.

1. See Antonin Scalia, Originalism: The Lesser Evil, 57 U. Cm. L. Rev. 849, 852-53 (1989).

2. See Antonin Scalia, Common-Law Courts in a Civil Law System: The Role of United States
Federal Courts in Interpreting the Constitution and Laws, in A MATTER OF INTERPRETATION: FEDERAL
Courts AND THE Law 3, 23-25 {(Amy Guimann ed., 1997).

3. See Scalia, supra note 1, at 852.

4. See Scalia, supra note 2, at 43,

5. Id at 41,

6. RicHArD A. PosnEr, Law, PRAGMATISM, aND DEMOCRacY 4 (2003}

7. Id.



2 NATL ITALIAN AMERICAN BaRr ASS'N JOURNAL [Vol. 15:1

This essay focuses on making a philosophical rather than a political argu-
ment. In brief, the argument asserts that originalism depends upon an outmoded
and unfashionable philosophical theory. Originalism and the philosophical the-
ory behind it survive because they are still attractive to the ordinary person.
The alternative, pragmatism, should become increasingly appealing because it
has become dominant in academic circles and because it also represents a cen-
tral feature of the American character and intellectual traditions. In the end,
even Scalia’s actual practice of interpreting the Constitution has substantial
pragmatic elements.

1. PRAGMATISM

“Pragmatism” is & word we use to describe what is perhaps one of the central
features of the American character. Contributing to the meaning of that term is
the school of American philosophy also called “pragmatism.” This section de-
scribes the two main stages of philosophical pragmatism—the classical or ca-
nonical stage and neopragmatism-—and then moves on to cover legal
pragmatism. Next will be a brief exposition of the essay’s major claim: that
broadly conceived pragmatism is so dominant, and the consensus supporting it
so broad, that ideas or positions dependent upon an older view are in danger of
being swept aside by the tide of intellectual history. Finally, we will look
closely only at those pragmatic principles or ideas which bear most directly on
an evaluation of originalism.

Pragmatism has been America’s major contribution to world philosophy.®
Adthough Charles Sanders Peirce first set out the basic principles of pragmatism
in his 1878 article How fo Make Our Ideas Clear,? philosophical pragmatism
did not receive substantial attention until William James and John Dewey wrote
and published on pragmatism at the turn of the last century. One of the devel-
opments that helped to popularize the movement was James’s use of the term
“pragmatism” in his 1898 lectures at Berkeley,!© a term which Peirce had not
come up with,1! Pragmatism dominated American philosophy departments for
roughly the first quarter of the twentieth cenfury and was gradually replaced by
analytical or analytic philosophy, which bas its origins in the work of Bertrand
Russell, G. E. Moore, Gottlob Frege, Ludwig Wittgenstein, and Rudolf Carnap.

8. H. S. THAYER, MEANING AnD AcTiOoN: A CRITICAL History oF Pracmatism 3 (1968).

9. 5 CHARLES SaNDERS PEIRCE, How 10 Make Our Ideas Clear, in CoLLECTED PAPERS OF CHARLES
SANDERS PrIRCE 5.388 (1978) (references t© Peirce’s CoLLECTED PaPERS indicate volume number fol-
lowed by section nwmber).

10. See Wopiam JaMEs, PrRagumaTisM: A NEw NAME FOR SoME OLp Ways or THkme 29 (Fred-
son Bowers ed., Harvard Univ. Press 1975).

11. Id. ar 160 nn.28 & 34.
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Nevertheless, pragmatism has had a revival ever since Richard Rorty published
his major work Philosophy and the Mirror of Nature in 1979.42

Before James’'s and Dewey’s work became widely known in the first decades
of the twentieth century, legal pragmatism developed concurrently with, but
also largely independently of, philosophical pragmatism.’* Both kinds of prag-
matism may have had their origins in the discussions of The Metaphysical Club,
of which Peirce, James, and Oliver Wendell Holmes, Jr., among others, were
members, in the late 1860’s and early 1870’s.1* Justice Holmes, the founder of
legal pragmatism, although he did not call it that, was succeeded by the legal
realists, who by that time were directly influenced by James and Dewey.?
Later versions of legal pragmatism included the legal process school, critical
legal studies, and the school of legal neopragmatism.'s Richard Posner is al-
most certainly the most prominent contemporary self-identified legal pragma-
tist, although, as we shall see, from the pragmatist view of this essay, virtually
everyone in law is a legal pragmatist.

One of the major points of this essay is that pragmatism, broadly conceived,
has become the dominant perspective of our time. Rorty’s work from Philoso-
phy and the Mirror of Nature onwards redescribes philosophical history since
Nietzsche as being largely pragmatist because most of the major philosophers
of the period share basic pragmatist beliefs such as anti-Platonism or an-
tifoundationalism.1” To Rorty, Wittgenstein, Heidegger, and Dewey, represent-
ing three major strands of twentieth century philosophy, broke away from the
traditional conception of philosophy as foundational and systematic and instead
viewed it as therapeutic.!® In Rorty’s view, analytic philosophy, culminating in
the work of W. V. O. Quine, the later Wittgenstein, Wilfrid Sellars, and Donald
Davidson, returned to its roots in the pragmatism of James and Dewey, and in
turn, this Anglo-American philosophy is converging with Continental philoso-
phy in the Nietzsche-Heidegger-Derrida tradition.*® ‘

But the same rising tide of the pragmatic attitude is also sweeping across the
other social science and humanities disciplines. According to Stanley Fish, a
literary and legal theorist and pragmatist, the same antifoundationalist argument
that we saw in philosophy is also being made in anthropology, history, sociol-

12. See generally RicHarD RORTY, PHILOSOPHY AND THE MIRROR OF NATURE (1979}

13. See Thomas C. Grey, Holmes and Legal Pragmatism, 41 Stan. L. Rev. 787, 864-70 (1989).

t4. M. H. Fisch, Justice Holmes, the Prediction Theory of Law, and Pragmatism, 39 ]. or PHILOSsO-
Py 85, 87-88 (1942); Lours MenAND, ThE MeTapaysicaL Crus: A STory oF IDEAS iN AMERICA 201
(2001).

15. STEPHEN M. FeroMaN, AMERICAN LEGAL THOUGHT FROM PREMODERNISM TO POSTMODERNISM:
AN INTeLiECTUAL Vovace 113-14 {(2000).

16. RicuArD A. Posner, OveErcomiNg Law 388-89 (1995).

17. Ricuarp Rorry, PuLosoray anp Sociat Hore xvi (1999).

18. Rorry, supra note 12, at 5-7.

19. RicHarp RorTy, CONSEQUENGES OF PRAGMATISM (Hssays: 1972-1980) xviii-xxi (1982).
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ogy, history of science, history of art, legal theory, and literary theory.?® Fish
says that this is the “going argument,” i.e., the one currently in vogue, yet “it
would be too much to say that the foundationalist argument lies in ruins.”?!
There are still pockets of resistance, but I argue that the traditional non-pragma-
tist world view is becoming increasingly difficult to maintain.

Finally, to return to the field of law and legal theory, we find several prag-
matic legal theorists claiming that pragmatism is pervasive in the law. Posner
agrees with Rorty in finding that pragmatic legal theorists not only include
those belonging to the schools previously mentioned but also those not usually
considered pragmatist, such as Roberto Unger and Ronald Dworkin.?? If even
staunch anti-pragmatists can be characterized as pragmatist, then perhaps we
are all pragmatists now. Moreover, the same is trge of legal practitioners. Pos-
ner says that “although the discourse of judges has always been predominantly
formalist, most American judges have been, at least when faced with difficult
cases, practicing pragmatists.”?*> Thomas Grey goes further: “I am convinced
that pragmatism is the implicit working theory of most good lawyers.”?* In the
eves of Daniel Farber and Suzanna Sherry, most of the past and current Su-
preme Court justices are pragmatists.2> In short, from the pragmatist’s perspec-
tive pragmatism dominates in legal theory and practice. “Dominance” doesn’t
necessarily mean that there is a lack of viabi¢ alternatives to the pragmatic
world view. But it does imply that pragmatism is at least the preferred choice
among a range of other options. This essay argues that pragmatism’s prominent
position is well earned because it provides compelling answers to guestions
philosophy asks. _

‘What follows is a brief account of some of the major features of pragmatism
broadly conceived, but only those features relevant to our discussion of
originalism, which is a theory of interpretation. Pragmatism succeeds or super-
sedes traditional or Platonic philosophy. Whereas for Platonism truth is eternal
and unchanging and independent of context, pragmatic truth depends on context

20. StanLey Fisy, Domg WaaT CoMes NATuRALLY: CHANGE, RHETORIC, AND THE PRACTICE OF
TreorY I Lirerary AND LEGAL STUDIES 345 (1989).

21. Id

22, Posner, supra note 16, at 389; Richard Rorty, The Banality of Pragmatism and the Poetry of
Justice, 63 8. Car. L. Rev. 1811, 1813 (1990); See Ronald Dworkin, Pragmatism, Right Answers, and
True Banality, in PRAGMATISM IN LAW AND SocETY 359, 359 (Michael Brint & William Weaver eds.,
1991) (Dworkin strenunously resists being characterized as a pragmatist and has scathing crificism of
Rorty’s work. “T shall try to explain . . . why I believe that what Professor Rorty calls the ‘new’
pragmatism has nothing to contribute to legal theory, except to provide yet another way for legal
scholars to be busy while actually doing nothing.”).

23. PosnNEeRr, supra note 16, at 401,

24. Thomas C. Grey, Hear the Other Side: Wallace Stevens and Pragmatist Legal Theory, 63 8.
Cav. L. Rev. 1569, 1590 (1990).

25. DanieL A. FArBerR & SUzANNA SHERRY, DESPERATELY SEEKING CprrainTy: THE MISGUIDED
QuEsT FOR ConsTITUTIONAL FounpaTions 3 (2002).
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and changes over time. Ironically, Platonism defined itself in opposition to an
earlier form of pragmatic discourse, poetry. Plato demanded “that a discourse
of ‘becoming,” that is of endless doings and of events, be replaced by a dis-
course of ‘being,’ that is of statements which. . . are free from time-
conditioning,”?¢

Pragmatism is indeed a discourse of “becoming.” Peirce’s definitions of “re-
ality” and “truth” show how these concepts depend upon a community of inves-
tigators operating over time:

The real, then, is that which, sooner or later, information and reasoning would
finally result in, and which is therefore independent of the vagaries of me and
vou. Thus, the very origin of the conception of reality shows that this concep-
tion essentially involves the notion of a COMMUNITY, without definite lim-~
its, and capable of a definite increase in knowledge.2”

“The opinion which is fated to be ultimately agreed to by all who investigate, is
what we mean by the truth.”?® Truth is the goal of this communal activity of
investigators (modeled after scientific disciplines); truth is that which would be
settled upon in the long run.

For pragmatisp, inquiry into philosophical questions occurs within a discipli-
nary activity or discourse, and this departs from the traditional philosophical
view. Describing Platonism, which he calls “metaphysical realism,” analytic
philosopher and pragmatist Hilary Putnam says, “[On the perspective of meta-
physicai realism], the world consists of some fixed totality of mind-independent
objects. There is exactly one true and complete description of ‘the way the
world is.” Truth involves some sort of correspondence relation between words
or thought-signs and external things and sets of things.”?? From this perspec-
tive, it is possibie to view the world from “a God’s Eye point of view.”*¢ In
contrast, from the pragmatist perspective (which Putnam calls the ‘internalist’
perspective), questions about what kinds of objects there are only make sense
“within a theory or description.”?! Because this point bears repeating, I quote at
length Stanley Fish, who is not an analytic philosopher and who might even be
thought of as anti-analytic, making the same point as Putnam:

Anti-foundationalism teaches that questions of fact, truth, ¢orrectness, valid-
ity, and clarity can neither be posed nor answered in reference to some ex-
tracontextual, ahistorical, nonsituational reality, or rule, or law, or value;
rather, anti-foundationalism asserts, all of these matters are intelligible and

26. Bric A. HaveLock, Prerace To Prato 182 (1963).

27. PEIRCE, suprg note 9, at 5.311-3.312.

28, Id. at 5.407.

29. Hrary Purnam, REsson, TrRuTH anp History 49 (1981).
30. Id

3. M
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debatable only within the precincts of the contexts or situations or paradigms
or communities that give them their local and changeable shape.

From the older philosophical point of view, two main objections to this prag-
matic principle arise: indeterminacy and relativism. For example, from a fun-
damentalist perspective, if interpreters depart from a literal reading of the Bible,
they appear to be just making up religious or moral beliefs as they go along
(indeterminacy). If the text does not constrain them, nothing else can. The
pragmatist answer is that even if one gives up the search for the acontextual,
one-and-only-one correct meaning, interpretation relative to a context is stifl
subject to constraints. As Fish explains:

Interpreters are constrained bj their tacit awareness of what is possible and
not possible to do, what is and what is not a reasonable thing to say, and what
will and will not be heard as evidence, in a given enterprise; and it is within
those same constraints that they see and bring others to see the shape of the
documents to whose interpretation they are committed.®

There is nothing deeper, no foundations behind these contextual constraints.
When the later Wittgenstein thought about how it is that we can follow a rule,
he surmised that there was nothing more basic than our being able or not able to
follow the rule. For example, if a person correctly performed a mathematical
calculation, she didn’t discover a pre-existent Platonic entity by being guided by
rules thought of as rails guiding her. We can’t get behind the activity to some-
thing deeper:

“How am I able o obey a rule?’—if this is not a question about causes, then

it is about the justification for my following the rule in the way I do. If I have

exhausted the justifications 1 have reached bedrock, and my spade is tumed.

Then I am inclined to say: “This is simply what I do.”3*

“Obeying a rule is a practice.”* If people are able to follow a rule, they do so
not because of an explicit verbal agreement but because they sharc a “form of
life™: “‘So you are saying that human agreement decides what is true and what
is false?”—It is what human beings say that is true and false; and they agree in
the language they use. That is not agreement in opinions but in form of life.””*¢

But if a dispute or disagreement does break out, then how do we resolve it?
If we only have practices and forms of life and a neutral God’s eye point of
view is unavailable, we scem to be in the position of having to accept cultural
relativism, that is, if a belief relative to my culture conflicts with one relative to
yours, nothing more can be done. The pragmatist has at least two responses.

32. Fisu, supra note 20, at 344.

33. Fisn, supra note 20, at 98.

34. LUDWiG WITIGENSTEIN, PHILOSOPHICAL INVESTIGATIONS 85, para. 217, (G. E. M. Anscombe
trans., 3d ed. 1968) (£933).

35. Id at 81, para. 202.

36. Id. at 88, para. 241.
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First, disputes can break out within a culture. Because truth is provisional and
not permanent, the docirine of fallibilism applies. Any belief, no matter how
settled, 1s subject to revision. In analytic philosopher Wilfrid Sellars’s well-
known formulation, “empirical knowledge, like its sophisticated extension, sci-
ence, 1s rational, not because it has a foundation but because it is a seli-cor-
recting enterprise which can put any claim in jeopardy, though not all at
once.”¥7 Second, related to this point, if the conflicting beliefs are from differ-
ent practices, cultures, or traditions, these disputes are not frozen in an irresolv-
able stalemate; the reason is that the cultures themselves are subject to internal
criticism. Putnam has expressed this idea in terms of two paired principlés:

I have already said that, in my view, truth and rational acceptability—a
claim’s being right and someone’s being in a position to make it--—are relative
to the sort of language we are using and the sori of coniext we are in. . . . This
does not mean that a claim is right whenever those who employ the language
in question would accept it as right in its context, however. There are two
points that must be balanced, both points that have been made by philoso-
phers of many different kinds: (I) talk of what is ‘right’ and ‘wrong’ in any
area only makes sense against the background of an inherited fradition; but
(2) traditions themselves can be criticized. 38

Hence, in the pragmatic accounts 1 have summarized, constraints and corrective
mechanisms internal to a practice or tradition mitigate the lack of a God’s eye
point of view and defend against the charges of indeterminacy and relativism.
~ To sum up, let me characterize the interpretive theories of originalists and
pragmatists with highly simplified (and, one hopes, not simplistic) metaphors.
Originalists think of texts as containers with objects within. The task of the
interpreter is to exfract the meaning out of the container, meaning which was
put there by the author. This metaphor sees texts on the model of the Bible,
which contains eternal truths revealed by God. Pragmatic theorists, on the other
hand, view texts as fextiles (exploiling etymology). A text has connections,
filiations with a con-text. They are not separate, autonomous objects. As con-
texts change, the text itself changes. Because contexts inevitably change as
societies evolve, the text and its meaning inevitably change over time.??

Ii. Scaria’s ORIGINALISM

Justice Scalia’s theory of constitutional interpretation is a subtle and well-
balanced {even to the point of being self-critical) account of how to properly
read that document. This essay first details the main features of originalism and

37. WiLFrID SELLARS, EMPIRICISM AND THE PHILOSOPHY OF MinD 79 (1997}

38. 3 Purwam, Rearism aND ReEason: PunosopmicaL Papexs, 234 (1983).

39. The preceding account has many sources. I list only two here: Jacques DErriDa, OF GrRAM-
marorocy 30-65 (Gayatri Spivak irams., Johns Hopkins [976) (1967); FrEDERIC JAMESON,
PostmonerNISM OR, THE CULTURAL LoGic oF LATE Carrrarism 6-16 (1991).
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then explores the two main arguments, philosophical and pelitical, in support of
it.

A. WHAT ORIGINALISM 1S

Although Scalia is seemingly well known as the most prominent exponent of
originalism, it is surprisingly hard to find a good abstract definition of the the-
ory in his articles on the subject. The best comes from his discussion of Chief
Justice Taft’s opinion in Myers v. United States,"® which Scalia holds up as a
prime example of the “originalist” approach:*!

The objective of the Chief Justice’s lengthy opinion was to establish the
meaning of the Constitation, in 1789, regarding the presidential removal
power. He sought to do so by examining various evidence, including not
only, of course, the text of the Constitution and its overall structure, but also
the contemporaneous understanding of the President’s removal power (partic-
ularly the understanding of the first Congress and of the leading participants
in the Constitational Convention), the background understanding of what “ex-
ecutive power’ consisted of under the English constitation, and the nature of
the execuative’s removal power under the various state constitutions in exis-
tence when the federal Constitution was adopted.**

Also helpful in defining what originalism means is the contrast with its oppo-~
site: non-originalism, of what I call pragmatism. “But the Great Divide with
regard to constitutional interpretation is not that between Framers® intent and
objective meaning, but rather that between original meaning (whether derived
from Framers’ intent or not) and currens meaning.”#* Those non-originalist
opinions, and there are many of them, have “been rendered not on the basis of
what the Constitution originally meant, but on the basis of what the judges
currently thought it desirable for it to mean.”** Another useful phrase to high-
light the differences in the theories is “The Living Constitution,” which is pre-
cisely what the Constitution should not be: “The Living Constitution, a body of
Jaw that (unlike normal statutes) grows and changes from age to age, in order to
meet the needs of a changing society.”™’

Although Scalia asserts that the layperson would be surprised to find out that
originalism was not the sole means of interpreting the Constitution,*¢ the refine-
ments and subtleties in Scalia’s version of originalism make it doubtful that the

40. 272 U.S. 52 (1926).

41. Scalia, supra note 1, at 851-852.

42, Id at 852. Scalia goes on to emphasize how hard it is 10 practice originalism: “It is easy to
understand why this [opinien] would take almost three years and seventy pages. . . [Djone perfectly it
might well take thirty years and 7,000 pages.” Id

43. Scalia, supra note 2, at 38.

44, Scalia, supra note I, at 852.

45. Scalia, supra note 2, at 38.

46. Scalia, supra note 1, ai 852
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ordinary person would have an intuitive grasp of his interpretive theory. On the
one hand, one must follow the text, and arguments based on legislative intent or
extratextual considerations are disfavored. But on the other, originalism as an
interpretive theory seems to require historical research into extratextual docu-
ments in order to understand what the text meant at the time it was ratified.

In a discussion of Church of the Holy Trinity v. United States,*’ Scalia ex-
plains why legislative intent and legislative history should play only a minor
role, at best, in statutory interpretation. In that case when the Church of the
Holy Trinity contracted with an Englishman to become its pastor, it apparently
violated a federal statute making it unlawful to assist in the migration of any
alien into the United States for employment purposes.*® The Supreme Court
held that although the action of the Church fell within the letter of the statute, it
did not fall within the spirit of the statute or within the intent of Congress.*
The Court used extratextual sources, including legislative history, to argue that
the statute was meant to apply only manual labor.>°

Scalia does not approve of this sort of argument based on extratextual
sources. “Well of course I think that the act was within the letter of the statute,
and was therefore within the statute: end of case. . . . [T]he decision was wrong
because. it failed to follow the text. The text is the law, and it is the text that
must be observed.”! Here, the argument based on legislative intent “is nothing
but an invitation to judicial lawmaking.”>2

Scalia’s view of constitutional interpretation is the same as his view of statu-
tory interpretation, in which the search for intent is disfavored: “What I look
for in the Constitution is precisely what I look for in a statute: the original
meaning of the text, not what the original draftsmen intended.”>® Nevertheless,
extratextual historical research is required as part of constitutional interpreta-
tion. Scalia does consult the writings of Hamilton and Madison, not becanse
they were Framers and therefore possessed an authoritative intent, but rather
because their writings are just like those of other intelligent peopie of the time,
the collective writings of which “display how the text of the Constitution was
originally understood.”>* Scalia distinguishes between “what the text would
reasonably be understood to mean, rather than . . . what it was intended to
mean” and says that the focus should be upon the former rather than the latter.55

47. 143 U.5. 457 (1892).

48. Scalia, supra note 2, at 18-19.

49. Id. at 19.

50. Id.

51. Id. at 20, 22.

52, Id at 21,

53. Id at 38.

54. 1d

33. Scalia, Response, in A Matter OF INTERPRETATION: FEDERAL COURTS AND THE LAw 144 (Amy
Guitmann, ed, 1997),
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This is a subtle distinction indeed, so fine that T do not think it can be main-
tained. 1 agree with Farber and Sherry that the aim of Scalia’s interpretive the-
ory is constraining judges rather than following the Framers.5 That aim forces
him to employ an unusual sense of “meaning,” one that the ordinary person
would not know is part of the meaning of “meaning.” In Scalia’s interpretive
theory, a person understands what a word means when he or she understands
what objects or activities the word refers to and what it does not. This sense of
“meaning” is technical rather than everyday; it is familiar to analytic philoso-
phers as part of the distinction made by Gottlob Frege between “sense” and
“reference.”>” Scalia’s “meaning” corresponds to Frege’s “reference.””®

Without potentially confusing the reader by exploring or even stating Frege’s
distinction, 1 wish to offer my own Frege-inspired distinction-that between dic-
tionary meaning and referential meaning-that highlights the problems with
Scalia’s theory.® The constitutional text that illustrates this distinction is the
Eighth Amendment’s prohibition of the infliction of “cruel and unusual punish-
ments.” One way of finding out what this phrase meant in the late cighteenth
century is to look up “cruel,” “enusual,” and “punishment” in the Oxford En-
glish Dictionary or in a dictionary from that period. If we want to know
whether our understanding of the phrase corresponds to the way it was under-
stood at the time of ratification, we compare the dictionary meaning of the
words at that time with the meaning now. If the dictionary meanings are the
same or largely the same, our sense of the phrase is the same as those of the
ratifiers.

That is not Scalia’s procedure. The Eighth Amendment prohibits what was
considered ciuel at the time.5® The text of the Amendment does not state what
sorts of activities the Amendment covers. Therefore, historical research is
needed to discover what was considered cruel and unusual in late eighteenth
century America. The phrase refers to some activities and not to others; some
fall within its scope and some do not. Examples of punishments that do not fall

56. FaRBER & SHERRY, supra nete 23, at 29, 49,

57. See Christopher R. Green, Originalism and the Sense-Reference Distinction, 50 St. Louis U. L.
T. 555, 560 (2006) (citing Gottlob Frege, Uber Sinn und Bedeutung, 100 ZexTsCERIFT FUR PHILOSOPHIE
unD PriLosopsiscuE Krrik 25 (1892), oanslated in 57 PriL. Rev. 200, 210 (1948)).

58. Green’s arficle goes on to discuss two similar distinctions: Rudolf Carnap’s intension and exten-
sion and John Semart Mill's connotation and denotation. See id at 564-65. Green concludes that “the
sense of a constitutional expression is fixed at the time of the framing, but reference is not, because it
depends on the facts about the world, which can change.” Id. at 560.

59. This is similar but not the same as Ronald Dworkin’s distinction between semantic intention and
expectation intention and between semantic originalism and expectation originalism. See Ronald
Dworkin, Commens, in A MATTER OF INTERPRETATION: FeperaL CourTs aND THE Law 116-120
(Amy Gutmann, ed. 1997).

60. See Scalia, supra note 55, at 145,
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within the scope of “cruel and unusual” are public flogging, handbranding, and
capital punishment.®!

Because his view of proper Constitutional interpretation requires extratextual,
historical research in order to determine referential meaning, Scalia cannot
maintain the distinction between what is within the letter of the text and what is
intended but not in the text (legislative intent), and he cannot continue to disfa-
vor the latter. If Scalia genuinely favored the letter of the law and deferred to
the words actnally in the statute or constitutional provision, his theory should
emphasize dictionary meaning. In interpretation the focus should first be upon
the meaning of the words actually in the text. But, as we saw with the example
of “cruel and unusunal punishments” above, the interpreter needs to go outside of
the text in order to determine the extension or extent of the reference of the
words in the text.

Embracing either dictionary meaning or referential meaning leads to
problems for Scalia’s theory. H dictionary meaning is the focus, originalism as
we know it disappears. In the “cruel and unusual punishments” example, if the
current dictionary meanings largely correspond to the dictionary meaniogs in
1791, then the phrase has pretty much the same meaning for us as it did for the
framers and ratifiers. Hence, we are following the letter of the law when we
read the phrase to proscribe what is “cruel and unusual” to us. On the other
hand, if referential meaning is the focus, Scalia will be unable fo maintain the
distinction between “what the text would reasonably be understood to mean”
and “what it was intended to mean.”?> Both are really the same kind of mean-
ing, referential, and the only difference is that one consuits a larger group of
texts in order to find out the former than the latter. Moreover, referential mean-
ing is an unusual kind of meaning, and originalism’s recourse to it undermines
claims that originalism captures the common. person’s understanding of what
interpreting the text of the law means.

B. TWO ARGUMENTS FOR ORIGINALISM

The case for originalism rests upon two pillars: one philosophical and one
political. The second pillar, which Scalia calls (misleadingly, in my view) the
argument for “theoretical legitimacy,” is that originalism is “more compatible
with the nature and purpose of a Constitution in a democratic system” than the
nonoriginalist alternative.®> This section will also briefly cover that argument
later, but the main focus of this essay is on the first pillar.

Scalia presents a philosophical argument for originalism, although (once
again misleadingly) he calls this argument the “practical” argument: “T also

61. Scalia, supra note 1, at 861, 863.
62. Scalia, supra note 55, at 144,
63. Scalia, supra note 1, at 862
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think that the central practical defect of nonoriginalism is fundamental and it-
reparable: the impossibility of achieving any consensus on what, precisely, is to
replace original meaning, once that is abandoned. The practical defects of
originalism, on the other hand, while genuine enough, seem to me less se-
vere.’54 The aim of finding the original meaning of the text constrains inter-
preters. Perhaps surveying the many alternatives proposed by law professors,
Scalia doesn’t see that there are any constraints upon nonoriginalist intérpreta-
tion and as a result, agreement Or CONVErgence of nonoriginalist opinion is
impossible:
Perhaps the most glaring defect of Living Constitutionalism, next to its
incompatibility with the whole antievolutionary purpose of a constitutien, is
that there is no agreement, and no chance of agreement, upon what is to be the
guiding principle of the evolution. Panta rei is not a sufficiently informative
. principle of constitutional interpretation. What is it the judge must consult to
determine when, and in what direction, evolution has occurred? Is it the will
of the majority, discerned from newspapers, radio talk shows, public opinion
polls, and chats at the country club? Is it the philosophy of Hume, or of John
Rawls, or of John Stuart Mill, or of Aristotle?%

As a group, the evolutionists “follow nothing at all” and divide themselves “into
as many camps as there are individual views of the good.”s¢ Because Scalia
concludes that this confusion is inevitable, he thinks “evolutionism” is not a
“practicable constitutional philosophy.”¢

This is a philosophical objection to nonoriginalism or pragmatism. Behind
this argument lics the philosophical opposition between being and becoming.
Through the use of an allusion to Greek philosophy, panta rei, Scalia aligns the
evolutionists with the views of the pre-Socratic philosopher Heraclitus (becom-
ing) while the originalists identify themselves with Plato (being). Panta rei
(“all things flow™) recalls Heraclitus’s saying about stepping into a river, a say-
ing well-known even in Plato’s time.6% This version of it is from Plato’s dia-
logue the Cratylus: “GOCRATES: Heraclitus is supposed to say that all things
are in motion and nothing at rest; he compares them to the stream of a river, and

" 64 Scalia, supra note 1, at 862-63.
65. Scalia, supra note 2, at 44-45.

66. Id.

67. Id. at 45.

68, “[TThe whole of reality is like an ever-flowing stream, and . . . nothing is ever at rest for a
moment. . . . This is summed up, appropriately enough in the phrase ‘All things are flowing’ (panta

rei), though this does not seem to be a quotation from Herakleitos. Plato, however, expresses the idea
quite clearly. ‘Nothing ever is, everything is becoming’; ‘All things are in motion like streams’; *All
things are passing and nothing abides.’” Jomw BURNET, EARLY GREEK PHILOSOPHY 146 (4th ed. reprint
1961)(1930). See also CHarRLES T Kame, TuE ART aND THOUGHT OF HERACLITUS: An EprmioN oF
t1E FRAGMENTS WETH TRANSLATION AND COMMENTARY 168 {1979) (“It is curious that the most cele-
brated and in a sense the most profound saying of Heraclitus, ihat you cannot step twice into the same

river, is not namistakably attested in his own words. It was already a famous saying in Plato’s time.”).
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says you cannot go into the same river twice.”® At the end of the dialogue
Socrates expresses the Platonic view that if there are such things as knowledge,
the good, or the beautiful, they must be unchanging:

SOCRATES: Nor can we reasonably say, Cratylus, that there is knowledge at

all, if everything is in a state of transition and there is nothing abiding. . . . But

if that which knows and that which is known exist ever, and the beautiful and

the good and every other thing also exist, then I do not think that they can

resemble a process or flux.7°

Scalia refuses to acknowledge that there is a serious philosophical alternative
to the Platonic account.” The goal is to attain the God’s eye point of view,
singular and unchanging. Without that, discourse becomes unconstrained by
anything and hence chaotic, lacking in agreement, and pluralistic without any
hope of convergence.

Other exponents of originalism are more doctrinaire in their Platonism.
Scalia is willing to admit that there is disagreement even among originalists and
that there is room for disagreement.”? On the other hand, according to Farber
and Sherry, other originalists “seem to view constitutional interpretation as a
simple exercise that inevitably leads to a single right answer.”” Tor example
Frank Easterbrook “argues that judicial review cannot be justified unless we
believe both ‘that there [is] one right answer to a problem,” and that the judici-
ary ought to be the source of that right answer.””* Scalia’s pragmatist leanings
come out when he acknowledges that the constraints of the originalist interpre-
tive theory do not result in the One Right Answer but in a limited range of
possible answers. If Scalia were to recognize that pragmatist interpretation was
also constrained in a limited fashion, the difference between the two interpretive
theories would be one of degree and not of kind.

The second pillar or argument supporting originalism is political and is not
the main subject of this essay, but I summarize it here to present a more com-

69, PraTO, THE COLLECTED DIsLOGUES OF PLaTO IncrupinG THE LETTERS 439 (4022) (Edith Ham-
ilion & Huntington Caims eds., 1973).

70. PLATO, supra note 69, at 474 (440a-b).

71. Farber and Sherry argue that Scalia’s jurisprudence harks back to the formalism of the nine-
teenth century, a formakism which conceived of the law in Platonic terms. Fareer & SHERRY, supra
rote 25, at 36-37. They quote a passage from a book of legal history by Grant Gilmore: “The post-
Civil War judicial product seems to start from the assumption that the law is a closed, logical system.
Judges do not make law: they merely declare the law which, in some Platonic sense, already exists.
The judicial function has nothing to do with the adaptation of rules of law to changing conditions; it is
restricted to the discovery of what the true rules of law are and indeed aiways have been. Past error can
be exposed and in that way minor corrections can be made, but the truth, once arrived at, is immutable
and eternal.” GranT GiMORE, THE AGES OF AMERICAN Law 62 (1977).

T2. Scalia, supra noie 2, at 45.

73. Farper & SHERRY, supra note 25, at 13.

74. Id. (quoting Frank . Easterbrook, Approaches to Judicial Review, in TE BLESSINGS OF Lie-
ERTY: AN ENDURING CONSTITUTION IN A CHANGING WORLD 147, 154 (Jack David & Robert B. McKay

eds., 1989)).
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plete exposition of Scalia’s interpretive theory. The central aspect of this argu-
ment is that originalism promotes judicial restraint and expunges judicial
discretion.” Nonoriginalism, on the other hand, fails to restrain judges who are
then free to follow their own personal views. This countermajoritarian jurispru-
dence in turn provokes the real danger: that the people will react to these will-
ful decisions by exerting political pressure on the judiciary.

Scalia’s complaints against the countermajoritarian direction of the Court’s
jurisprudence exist mainly in the form of sharply worded dissents to the Couit’s
pragmatist decisions. He is quite direct and specific in pointing out the major-
ity’s elitism. In a dissent to Romer v. Evgns,’ in which the Court held that an
amendment to Colorado’s Constitution made homosexuals unequal to everyone
else and hence violated the Equal Protection Clause, Scalia lodged this protest:
“This Court has no business imposing upon all Americans the resolution fa-
vored by the elite class from which the Members of this institution are selected,
pronouncing that ‘animosity’ toward homosexuality . . . is evil”"” “When the
Court takes sides in the culture wars, it tends to be with the knights rather than
the villeinsf,] . . . reflecting the views and values of the lawyer class from which
the Court’s Members are drawn.””8 Scalia expressed similar sentiments in his
dissent to the majority opinion in Roper v. Simmons,’ which held that the exe-
cution of an offender who committed a capital crime when he was younger than
eighteen violated the Eighth Amendment: “The votes in today’s case demon-
strate that the offending of selected lawyers’ moral sentiments is not a predict-
able basis for law—much less a democratic one.”8¢ “[A]ll the Court has done
today . . . is to look over the heads of the crowd and pick out its friends.”®!

But Scalia elsewhere stites that the courts should be countermajoritatian in
protecting the rights enumerated in the Constitution. The rights enshrined by
the Framers are not supposed to be eroded by the different values of a later
society: “The purpose of constitutional guarantees . . . is precisely to prevent
the law from reflecting certain changes in original values that the society adopt-
ing the Constitution thinks fundamentally undesirable.”®> The Constitation
binds later generations to its moral values.®* Thus, according to Farber and
Sherry, “for Scalia the trouble with judicial activism is apparently not that it is
antimajoritarian, but that it is antimajoritarian in the wrong way.”8* Scalia im-

75. See Farner & SHERRY, supra note 23, at 29, 49,
76. 317 U.S. 620 (1996).

77. 1d. at 636 (Scalia, J., dissenting).

78. Id at 652 (Scalia, I., dissenting}.

79. 543 U.S. 551 (2005},

80. Id. at 616 n.8 (Scalia, J., dissenting).

81. Id. at 617 (Scalig, J., dissenting).

82. Scaliz, supra note 1, at 862.

83. FarBER & SHERRY, supra note 25, at 43.

84, Id.



2007] AnoTtHER ForM oF PracMATISM? 15

plicitly recognizes that the Constitution insulates the judiciary from the populat
will. Protecting the rights established by the framers is the function of the judi-
ciary; imposing the judges’ own values is not. - Such judicial activism invites a
backlash from the majority. The people are willing to leave the judiciary alone
if they believe it is doing “essentially lawyers’ work,” but if they believe that
the Constitution is now being interpreted according to “evolving standards,”
“they will look for judges who agree with them as to what the evolving stan-
dards have evolved t0.’85 To Scalia, the potential cutcome could be utterly
disastrous:

If the courts are free to write the Constitution anew, they will, by God,
write it the way the majority wants; the appointment and confirmation process
will see to that. This, of course, is the end of the Bill of Rights, whose mean-
ing will be committed io the very body it was meant to protect against: the
majority. By trying to make the Constitution do everything that needs doing
from age to age, we shall have caused it to do nothing at all.s6

L. PrAGMATISM OR ORICINALISM?

Because Scalia’s view is so nuanced—he readily admits in Originalism: the
Lesser Evil to originalism’s shortcomings®’—the question here is whether he
might actually be more of a pragmatist.®s In the end, Scalia too belongs on the
list of pragmatists, although, like Dworkin, in the category of those pragmatists
who appear to accept Platonist arguments about correct gutcomes in hard cases
or original meanings while making substantial concessions to pragmatist con-
cerns.®® To be sure, Scalia is an epistemologically conservative pragmatist;
nevertheless, I argue the philosophical differences between his views and those
of the pragmatists on the Court are those of degree rather than of kind.

Most of Scalia’s writings, both academic and judicial, on constitutional inter-
pretation have been in response to the “evolutionary constitutional jurispru-
dence” that to him has held sway since the Warren Court.® This newer form of
pragmatic jurisprudence marks an increasing departure from the Platonist for-

85. Scalia, supra note 2, at 46-47.

86. Id. at 47.

87. See Scalia, supra note 1, at 852.

88. See FarBER & SHERRY, supra note 25, at 39, 49 (noting the pragmatic aspects of Scalia’s views).

89. That both Dworkin and Scalia vigorously argue against pragmatism shows that this is a philo-
sophical, not a political position since their politics are quite different. For Dworkin’s argument that
even hard cases may have correct answers, see Dworkin, Is There Really No Right Answer in Hard
Cases? in A MaTTER OF PravcrpiE £19 (1985), For Dworkin’s criticisms of pragmatism see DWORKIN,
Praginatism, Right Answers, and True Banalitly, in PrRaGMATISM IN Law anp Sociery 359, 361
(Michael Brint & William Weaver eds., 1991) (“[P]ragmatism self-destrucis whenever it appears.”).

90. Sealia, supra note 55, at 149 (Scalia says that evolutionary jurisprudence has held sway “for
only forty years or so,” and his essay was published in 1997).
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malism of law as a solely rule-governed activity, a departure corresponding to
the growing dominance of pragmatist thought in academic disciplines.

Even before the recent ascendancy of evolutionary thinking on the Court,
pragmatist legal devices such as totality of the circumstances tests or balancing
of factors tests had already become standard features of jurisprudence in Ameri-
can courts.®! These tests are pragmatic because they allow judges to be more
sensitive to the context in which the case occurs instead of binding them to
apply rules in a mechanical way even where the result would be undesirable.®?

Nevertheless, in the last several decades the Court has become more explicit
about the evolving or changing nature of the standards or moral beliefs. Phrases
like “evolving standards of decency” in Eighth Amendment jurisprudence® and
“emerging awareness” and “emerging recognition” in the area of substantive
due process® exemplify this trend. Furthermore, inguiry into “evolving stan-
dards” may take two forms. First, the Court looks for “objective indicia of
society’s standards, as expressed in legislative enactments and state practice”
with respect to the issue at hand.®> More contro:Jersiaﬂy, the Court goes on fo
say that the inquiry does not necessarily end there but may involve the Court’s
“own judgment.”6

 Atkins v. Virginia exemplifies this new phase of pragmatist constitutional ju-
risprudence. In light of “evolving standards of decency,” the Court held that the
execution of mentally retarded criminals exceeded what is permissible under the
Eighth Amendment.%? In its reasoning, the Court first asserted that claims of
excessive punishment are not judged by the standards prevailing at the time the
Bill of Rights was adopted, but rather “by those that currently prévail.”® The
justification for this position is entirely consistent with the pragmatic philosoph-
ical view that truth, meaning, and moral beliefs are relative to a. context and
change over time: “‘The basic concept underlying the Eighth Amendment is
nothing less than the dignity of man. . . . The Amendment must draw its mean-
ing from the evolving standards of decency that mark the progress of a maturing
society.””?? In order to determine what these standards are the Court first looks
for objective evidence: “We have pinpoinied that the ‘clearest and most reliable
objective evidence of contemporary values is the legislation enacted by the

1. See Antonin Scalia, The Rule of Law as a Law of Rules, 56 U. Cur. L. Rev. 1175, 1182 {1989).

92. This description should not be read to imply that a purely pragmatist jurisprudence would not
have any rules at all and would have every dispute decided on a case-by-case basis. That would be
unpragmatic because it would be impractical. Pragmatism also sees value in the efficient administra-
tion of justice.

93, See Atkins v. Virginia, 536 U.S. 304, 312 (2002).

94, See Lawrence v. Texas, 539 1.S. 558, 572 (2003).

95. Roper v. Simmons, 543 U.S. 551, 563 (2005).

96. Id. at 563.

97. Atkins, 536 U.S. at 321.

98. Id. at 311.

99. Id. at 311-12 {quoting Trop v. Dulles, 356 U.S. 86, 100-01 (1958) {plurality opirion)).
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country’s legislatures.” 100 But there is a further step because objective evi-
dence does not “‘wholly determine’ the controversy, ‘for the Constitution con-
templates that in the end our own judgment will be brought to bear on the
question of the acceptability of the death penalty under the Eighth Amend-
ment.’ 7191 Therefore, according to the procedure followed by the Court in A#-
kins, the Court first reviews the judgment of the legislatures and then considers
“reasons for agreeing or disagreeing with their judgment.”%?

The Court has also adopted a pragmatic analysis in the area of substantive
due process under the Fourteenth Amendment. In Lawrence v. Texas, the Court
overruled Bowers v. Hardwick'® and found that the defendants’ liberty interest
had been violated by Texas’s “Homosexual Conduct” law.'%* In determining
whether the defendants had a liberty interest, the Court looked to the traditions
of the past half century and found that they showed an “emerging awareness
that liberty gives substantial protection to adult persons 1 deciding how to con-
duct their private lives in matters pertaining to sex.”1%* The justification for this
procedure constitutes a sweeping rejection of the originalist view and a direct
assertion of the pragmatic philosophy that the Constitution is “living™:

Had those who drew and ratified the Due Process Clauses of the Fifth
Amendment or the Fourteenth Amendment known the components of liberty
in its manifold possibilities, they might have been more specific. They did
not presume to have this insight. They knew times can blind us to certain
truths and later generations can see that laws once thought necessary and
proper in fact serve only to oppress. As the Constitution endures, persons in
every generation can invoke its principles in their own search for greater
freedom, 106

Whether or not the ratifiers actually knew what the Court says they did, the
pragmatic jurisprudence expressed here is consonant with the overwhelming
academic consensus that texts and their meanings inevitably change as their
contexts change. Truth, meaning, and moral values change over time—even
Robert Bork recognizes this.?07 This essay does not claim that pragmatic phi-
losophy determines that one theory or constitutional interpretation is correct and
the other is not. However, it does assert that the view of the constitution as

100. Arkins, 536 U.S. at 312 {quoting Penry v. Lynaugh, 492 U.S. 302, 331 (1989)).

101. 14, (quoting Coker v. Georgia, 433 U.S. 584, 597 (1977) (plurality opiniomn}).

102. Atkins, 536 U.S. at 313,

103. 478 U.S. 186 (1986).

104, Lawrence, 539 U.5, at 564, 578.

105. Id. at 572.

106. Id. at 578-79.

107. Robert H. Bork, Introduction to A CountrY 1 Do NoT RECOGNIZE! THe LEGAL ASSAULT ON
AMERICAN VaLues xi (Robert H. Bork, ed., Hoover Institution Press, 2005) (“Morality inevitably
evolves.”).
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changing in meaning as society’s standards and values change, is compatible
with our best understanding of how textual meaning works. Originalism is not.

Nevertheless, originalism remains a compelling view because of the “inher-
ent intuitive appeal”!%® of its interpretive theory. This appeal can make the
nonoriginal alternative look indeterminate, relativistic, and capricious. As this
essay briefly sketched out, the pragmatic answer is that there are institutional,
disciplinary, and social constraints on what counts as rationally acceptable.
There is nothing behind that to produce further constraints. There might be
" more popular appeal to this pragmatist view if it is tied to the inevitability of
judicial discretion, a point which we will turn to in a moment.

But, as we have seen, Scalia’s version of originalism is too carefully qualified
and has too unusual a sense (referential) of what meaning is to deserve the
intuitive appeal of simpler versions. In addition, this essay argues that it makes
sense to classify Scalia’s jurisprudential practice as pragmatic instead.

In order to present the best argument for Scalia’s pragmatism, we retur (0
the most seemingly radical of the current Court’s pragmatic principles, at least
in the Eighth Amendment area: that in the end what is “cruel and unusual” is a
matter of the Justices’ own judgment. In his dissents in cases in this arca Scalia
has to make at least three sorts of arguments: standards do not evolve; the
evidence, as shown by a survey of state legislatures does not establish the con-
sensus the majority claims; and judges should not be in the business of using
their “own judgment” to decide these matters.

The last prong of the analysis is the one Scalia finds least palatable. “On the
evolving-standards hypothesis, the only legitimate function of this Court is to
identify a moral consensus of the American people. By what conceivable war-
rant can nine lawyers presume to be the authoritative conscience of the Na-
tion?’19%  Scalia finds the armogance of this assumption of power
breathtaking.!1® There seem to be no constraints on a jurisprudence which is at
bottom a matter of the personal feelings of whoever is on the Court: “‘[Ijn the
end,’ it is the feelings and intuition of a majority of the Justices that count—-the
perceptions of decency, or of penology, or of mercy, entertained . . . by a major-
ity of a small and unrepresentative segment of our socfety that sits on this
Court.’ 7111

One of the fullest explanations of the Court’s jurisprudence is in Rhodes v.
Chapman, in which the Court, accepting the “evolving standards” framework,
strove to balance the need to limit judicial discretion and the desire that the

108. Theodore P. Seto, Originalism vs. Precedent: Anm Evolutionary Perspective, 38 Loy. L.AL L.
Rev, 2001, 2001 (2005).

109. Roper, 543 U.S. at 616 (Scalia, ., dissenting).

110. Atkins, 536 U.S. at 348-54 {Scalia, ., dissenting).

111. Id. (quoting Thompsen v, Oklahoma, 487 U.S. 815, 873 (1988) (Scalia, J., dissenting)).
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Justices have the final say.!'? “The court has held. . . that “Eighth Amendment
judgments should neither be nor appear to be merely the subjective views™ of
judges.!'® In the next sentence the Court shifts to the other side: “To be sure,
‘the Constitution contemplates that in the end [a court’s] own judgment will be
brought to bear on the question of the acceptability” of a given punishment.”***
Finally, the Court returns to the first concern: “But such ‘judgment(s] should be
informed by objective factors to the maximum possible extent.” 1t

My pragmatic argument in favor of properly limited judicial discretion is
this: how could it be otherwise?'16 Both Scalia and the pragmatists agree that
judging is largely a rule-governed activity in which pre-existing rules are ap-
plied to new sets of facts. For a substantial majority of cases judges are indeed
just doing “lawyers’ work.” But at times the rules run out or the application of
the existing rule would lead to a controversial or undesirable result. These are
what Dworkin calls “hard cases.”*!7 In these cases the judge is thrown back
upon his or her own moral intuitions. Like their counterparts in the legislative
branches, judges make a small number of decisions as a matter of conscience
rather than by deferring to the popular will.

Holmes expressed this pragmatic position. Although he famously said that it
was his job to enforce a statute he doesn’t agree with (“[I}f my fellow citizens
want to go to hell, I will help them™),1!8 such a wooden application of rules had
its limits. “{Wle accept the judgment unless it makes us puke.”119 Richard
Posner comments on this pragmatic stance: '

The point is only that our deepest values—Holmes’s “can’t helps”—live be-
low thought and provide warrants for action even when we cannot give those
values a compelling or perhaps any rational justification. This holds even for
judicial action. Tt is a comfort for a judge to know that he does not have to
ratify a law or other official act or practice that he deeply feels to be terribly
unjust, even if the conventional legal materials are not quite up to the job of
constitutional condemnation. He preserves that role for conscience that we
would have liked the German judges to play during the Third Reich. It is easy

112. 452 U.8. 337, 346 (1981).

113. Id. at 346, (quoting Rummel v. Estelle, 445 U.8. 263, 275 (1980)).

114. Rhodes, 452 U.S. at 346 (quoting Coker, 433 U.S. at 597 (plurality opinion)).

115. Rhodes, 452 U.S. at 346 (quoting Rummel, 445 U.S. at 274-73 (quoting Coker, 433 U.S. at
592)).

116, Another argument I am not exploring is that we do not live in a civil-law country, where
judicial discretion is severely curtailed.

117, See DworkmN, Takma Ricurs SeriousLy 81 (1977). .

118, Letter from Oliver Wendell Holmes, Jr. to Harold Laski (Mar. 4, 1920), ir 1 Hoimes-Laskl
LETTERS: THE CORRESFONDENCE OF Mr. Justics HoLmes anp Haroup I. Lasky, 1916-19335, at 249
(Mark DeWolfe Howe ed., 1953).

119. Letter from Oliver Wendell Holmes, Jr. to Harold Laski (Oct. 23, 1926}, in 2 Hoimes-Laskl
LeTTERs: THE CORRESPONDENCE OF M. Justice HoLmes anD Harorn 1. Laskr, 1916-19335, at 888
(Mark DeWolfe Howe ed., 1953).
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for legal professionals, and intellectuals of every stripe, to ridicule so prag-
matic an approach . . . . But the alternatives are unpalatable.!0

But here even Posner concedes too much to the non-pragmatist opponent. Our
deepest values, our moral intuitions are not somehow irrational. They came
from somewhere: from education and training and living in our society. As
Putnam expressed it, those notions of right and wrong come out of an inherited
tradition.!2! Judgments based on intuitions are constrained by the various con-
texts that inform our beliefs. As Wittgenstein said, in a sitvation in which justi-
fications have come to an end, all the judge can say is “This is what I do,”2? or
in jurisprudential terms, “I'm exercising my ‘own judgment’ as a matter of con-
science.”'23 But that judgment has already been shaped by both legal and extra-
legal contexts. It is not wholly arbitrary. Holmes said as much at the beginning.
of legal pragmatism. Not only the logic of rules but the influence of extra-legal

» Le!

contextnal constraints such as “[t]he felt necessities of the time,” “intuitions of
public policy,” and “even the prejudices which judges share with their fellow
men,” have determined what the law is.!24

Scalia becomes pragmatic when he concedes that he too has his “can’t
helps,” when he has to depart from the strictures of his originalist theory. He
admits to being a “faint-hearted originalist” when he cannot imagine himself or
any other judge imposing flogging as a punishment.!2> This admission does not

120. Posner, supra note 16, at 192 (quoting Letter from Holmes to Laski (Jan. 11, 1928}, in 2
Hormes-Laskr LETTERs, at 1124.).

121. Putnam, supra note 38.

122. See WITTGENSTEIN, supra note 34, at 83, para. 217. For Witigenstein, even the most logical of
activities, mathematics, depends on the ability to follow a rule. There is no further justification for it
arid we have to say, “This is simply what T do.”

123. A contemporary expression of similar sentiments from a pragmatic member of the curent
Court is this general statement of principle from Justice Breyer: “A legal system is based on rules; it
also secks justice in the individual case. Sometimes these ends conflict To take account of such-
conflict, the system often grants judges a degree of discretion, thereby providing oil for the rule-based
gears. When we tell the Court of Appeals that it cannot exercise its discretion to correct the setfous
error it discovered here, we tell courts they are nol to act to cure serious injustice in similar cases. The
comsequence is to divorce the rule-based result from the just result” Bell v. Thompson, 125 5. Ct.
2825, 2846 (2005) (Breyer, J., dissenting). This essay will not discuss Justice Breyer’'s work of prag-
matic jurisprudence. See STePHEN BREYER, ACTIVE LisErTY: INTERPRETING OUR DEMOCRATIC Con-
sTITUTION (2005).

124. Ovrver WenperL Hotwmes, Tae CommoN Law | (Sheldon Novick, ed. 1991) (1881). The
intuitive appeal of this pragmatic view might be to return to the popular sense of pragmatism, which is
compatible with the accoust of philosophical pragmalism presented in this essay. Americans in general
are a pragmatic people. Everyday pragmatism is popularly characterized as being opposed to mile
following: is a persen principled or pragmatic? In law that means this: do you want a judge who
follows the rule all the time or do you want a judge who departs from the rule when he or she feels the
result would be sufficiently unjust? The intuitive appeal of the pragmatic view is that it allows for the
judge to use his or her own commeon sense to override rules which would result in absurd or unjust
oufcomes.

125. Scalia, supra note 1, at 864.
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trouble Scalia because he cannot imagine such a case actually arising.'?s Nev-
ertheless, cases like that, which are of landmark importance, do come before the
Court and coniront originalists with the choice of sticking with the theory or
departing from it in the interests of justice. One such case would be Brown v.
Board of FEducation.'?7 Farber and Sherry note that Robert Bork and other
originalists have a Brown problem because originalist theory would indicate
that the case was wrongly decided: “As Bork acknowledges, there is powerful
evidence that the drafters and ratifiers of the Fourteenth Amendment did not
intend to outlaw segregated schools.”128 Ag evidence of this, they cite “the fact
that at the time Congress proposed the Fourteenth Amendment, it also rejected a
bill outlawing segregated schools in Washington, D.C."129

Scalia’s favorite alternative to judicial activism, the constitutional amend-
ment, would probably fail here, 130 In 1954, seventeen states required the racial
segregation of public schools,'3! a bloc of states more than large enough to
prevent the adoption of any amendment outlawing segregation. Therefore, the
question is whether Scalia would have voted in a manner consistent with his
theory to uphold state-sponsored segregation for perhaps generations, or
whether s moral intuitions would force him to do otherwise. Thus faint-
hearted originalism probably comes into play in absolutely critical cases as well
as in marginal ones.

Pragmatism provides the best account of what happened between Plessy v.
Ferguson'3 and Brown and between Bowers and Lawrence: society had
changed. Law is not solely an autonomous, rule-governed activity. It responds
to the “felt necessities” of the time. At the time the later cases were decided,
the majority was simply reflecting that standards had evolved.

In sum then, here is the case for seeing Scalia as a pragmatist. He accepts the
doctrine of stare decisis, and originalism does not apply to those cases.33 It
only applies “in the rejection of usurpatious new [principles].”'3* Where stare
decisis applies, Scalia acts like a nonoriginalist justice. Even in cases in which
he expresses his originalist views, in the “vast majority of [his] dissents from
nonoriginalist thinking,” he has to accept the evolutionary framework, and the
case really turns upon fact-specific judgments about whether there is an ade-

126. 14

127. 347 U.S. 483 (1954).

128. FarsER & SHERRY, supra note 23, at 22,

129. id.

130. See Scalia, supra note 2, at 47 (citing the Nineteenth Amendment as an example of the proper
way to change the Constitution). '

131. James T. PatrERsoN, BrowN v. Boarp or Epucation: A Crvil RigaTs MILESTONE AND IS
TrousLED LEGACY xiv (2001).

132. 163 U.S. 537 (1890).

133. Scalia, supra note 55, at £39.

134, Id
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quate “indication that any evolution in social attitudes has occurred.”*5 Fi-
nally, in those few cases in which Scalia might be forced to use his “own
judgment,” he may indeed turn out to be a “faint-hearted originalist.” Thus,
despite the substantial differences in theory between originalism and pragma-
tism, his theory will not result in an actual difference in the way he decides a
substantial majority of cases.

CoONCLUSION

Justice Scalia says that the philosophical problem with nonoriginalism i8 that
“lyJou can’t beat somebody with nobody.”3¢ There is not any agreement
among nonoriginalists as to what the alternative theory to originalism should
be.137 This essay suggests that the alternative is pragmatism. But pragmatism
does not provide unitary theoretical answers but rather a plurality or multiplicity
of possible answers. Unlike Platonism, which seeks the One True Answer,
pragmatism, like Walt Whitman, embraces multitudes. Pragmatism is at once
the name of a central feature of the American character and the pame of
America’s chief contribution to Western philosophy. Legal pragmatism began
with Holmes and has become entrenched in the Supreme Court jurisprudence of
the past half century. Thus, pragmatism is a substantial alternative to original-
ism. One day, perhaps even Justice Scalia may find that he has been pulled into
its current.

135. Scalia, supra note 1, at 864.
136, Scalia, supra note 1, at 835.
137. Id



Defamation.Blogspot.Com: Why the Broad
Immunity of 47 U.S.C. § 230 Cannot Be
Applied to Blogs

Nicuoras R. FarnoLo®

INnTRODUCTION

Blogs. Today, it seems like everyone has one. The mainstream media has
acknowledged their incredible potential — if not in words, then in practice.!
Indeed, even President George W. Bush has encouraged the use of them.? With
over ten million blogs worldwide,®> and more being developed every day, it
seems that blogging has passed into mainstream culture. However, in the con-
stantly evolving world of cyberlaw, what is decidedly unclear is the standard of
defamation lability that should be applied to blogs and blogging.

This much is known: the Communications Decency Act* (“CDA”} provides
imrunity from distributor, or “knowledge-based” defamation liability, for inter-
active computer services.> In interpreting the extent of that immunity, the
courts have held that a distributor of third-party content enjoys a broad protec-
tion from any form of defamation liability under & 230(c)(1), provided they
acted strictly as a distributor, and did not have a hand in the creation of the
defamatory content.5 Put simply, if a person or entity did not create the defam-
atory content in question, but rather, redisseminated the material, they are com-
pletely immune (o defamation liability and the aggrieved plaintiff is rendered
legally impotent. Because it seems likely that blogs would fall under the defini-
tion of an interactive computer service as defined by the CDA, they would
likely enjoy the same broad immunity as distributor liability.

* Syracuse University College of Law, 1.D., 2007,

1. Numerous major media outlets now utilize Blogs as a method. of dissemination. See Wall Street
Journal Law Blog, http://blogs.wsj.com/taw (Jast visited Oct. 19, 2006); see alse David Carr - Carpet-
bagger, http://carpetbagger.pytimes.com/findex.php (last visited Oct. 19, 2006) (Carr, 2 correspondent
for the New York Times, maintains his own blog on the Times’ web space).

2. See John O’Neil, Busk Says ‘It’s Time’ for Unity Government in Irag, N.Y. Times, Mar. 22, 2006,
at W1, -

3. Tom Zeller, Jr., Link by Link; Are Bloggers Setting the Agenda? It Depends on the Scandal, N.Y.
Todss, May 23, 2005, available at hitp:/fselect.nytimes.com/search/restricted/article Tres=F50A17F63
ESDOCTOREDDACOR94DID404482.

4. Pub. L. No. 104-104, 110 Stat. 133 (1996) {codified as amended at 47 U.8.C. § 230 (2000)).

5. 47 U.S.C. § 230{c)(1) (2005) (“No provider or user of an interactive computer service shall be
treated as the publisher or speaker of any information provided by another information content
provider.”}. .

6. 47 U.8.C. § 230(f4(3) (2005) (“The term ‘information content provider’ means amy person or
entity that is responsible, in whole or in part, for the creation or development of information provided
through the Internet or any other interactive computer service.”).

23
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Tt has been said that the Internet allows anyone with a connection to it to
“hecome a town crier with a voice that resonates farther than it could from any
soapbox.”” If that is so, then the blog is, in some ways, the nltimate evolution
of speech on the Internet. Because they can be established and maintained for
free,® blogs give virtually anyone with a computer and Internet access a forum
to articulate anything they wish.® Under such circumstances, the potential for
defamatory content is high.

Indeed, blanketing a dissemination medium as powerful as blogs with immu-
nity to defamation liability is a recipe for potential disaster. There is little ques-
tion that information, as well as misinformation, spreads on the Internet with the
speed of a highly infectious virus.!® This is especially true between blogs, as
many blog authors make it a practice to quote other blogs that contain accordant
content.!* Political bloggers are perhaps the best example of this: because they
are typically extremely passionate about the material they disseminate, political
bloggers frequently cite like-minded authors in their criticisms and debasements
of those they consider to be their political opponents.*2

For example, on March 22, 2006, blogger Scott Johnson, in a critique of a
paper involving the social implications of the middle-eastern war, republished
heavily critical language that originated from another blogger.** Gossip blog-
ger Wonkette makes it a practice to redistribute any and all rumors “ghe14
hears about various political figures. Speaking generally, the more damaging
the rumor, the better.!3 For example, Wonkette recently republished a transcript

7. Doe v. Cahill, 884 A.2d 451, 455 (Del. 2005) (quoting Reno v. ACLU, 521 U.5. 844, 896-97
(1997)).

8. Numerous blog publishing tools allow users to creale and maintain a personal blog for free.
Among these are Blogger, hitp://www blogger.com/start (last visited Oct. 19, 2006}, LiveJournal.com,
hitp:/fwww Jivejournal.com/ (last visited Oct. 19, 2006), and Blogster.com, http:/fblogster.com/ (last
visited Oct. 19, 2006). Each of these services will maintain a wser’s blog indefinitely for absolutely no
cost.

9. Rebecea Blood, http:fiwww.rebeccablood net/essays/weblog history.biml (Sept. 7, 2000, 12:03
EST).

10. 14

11. Id.

12. See Paul S. Gutman, Say What?: Blogging and Employment Law in Conflict, 27 Corum. J L. &
Axts 145, 146 (2003). -

13. See generally Posting of Scoft Johnson to Powerline, http:/fpowerlineblog.com/archives/
013494.php (Mar. 22, 2006, 6:14 EST) (Within this posting, Johnson republished a statement from
Professor Daniel Drezner’s blog, which called Professor John Mearsheimer and Dean Stephen Walt’s
approach to a Middle-Eastern research paper “piss-poor, monocasual social science.”).

14. The criginal “Wonkette,” one Ana Marie Cox, recently stepped down and has allowed a male
anthor to continue to post under her sumame. See Amy Argetsinger & Roxanne Roberts, Wonkeite it
Sex Change, Wass. Posrt, Tan. 4, 2006, at C1.

15. Wonkette, Rumors on the Internet, bup:/fwww.wonkette.com/politics/rumors-on-the-internets/
rumors-on-the-internets-people-are-really-pissed-off-today-162036.php (last visited Mar. 22, 2006).
This posting features a number of rumors, including a statement that columupist Michelle Malkin “sleeps
on a king-size Lego bed, in a Lego tower, surrounded by an adhesive image of a moat. Naivete sold
separately.”
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of a talk-radio show that accidentally referred to Secretary of State Condoleeza
Rice as a “coon.”16

Victims of such rumor-mongering have expressed their frustration at their
legal impotence in these matiers. In December 2005, John Seigenthaler, Sr.,
former White House aide and Assistant Attorney General to Robert Kennedy,
was defamed on the popular Internet “encyclopedia,” Wikipedia.l? Almost im-
mediately thereafter, the same defamatory language appeared on two other pop-
ular web sites: Reference.com and Answers.com.'® Seigenthaler expressed his
frustration both with discovering the identity of the defamer, and with the im-
munity § 230 provided to Wikipedia, Reference.com, and Answers.com.!?
While Wikipedia is not a blog,2® Seigenthaler’s story highlights the two-fold
problem CDA immunity presents: that interactive computer services have little
to fear because of the broad CDA immunity they enjoy, and that such immunity
almost totally forecloses an aggrieved plaintiff from any method of recovery.?!

Like any other new medium, blogs present unique challenges for both the law
and society.22 As with radio and television before it, it was not long before
undesirable content appeared on the Internet, and specific to this Note, on blogs.
Indeed, the courts struggled with a similar problem in the mediums of televi-
sion, radio, and the telegraph when those technologies first appeared, and ulti-
mately decided to apply a slightly altered version of traditional defamation
liability to them.??

16. Wonkette, We Are Totally, Totally, Totally, Totally, Totally Sorry for This, http/fwonkeite.com/
politics/condoleezza-rice/we-are-totally-totally-totally-totally-totally-sorry-for-this- 162462.php  (last
visited Mar. 23, 2006). While this Author acknowledges that the Wonkette site is typically tongue-in-
cheek humor, this is one of many examples where a blog walks the line between humor and character

- assassination.

17. See gemerally Daniel J. Solove, Concurring Opindons, Fake Biographies on Wikipedia, htp:/f
" www.concurringopinions.com/archives/2005/12/fake_biographie.html (last visited Dec. 1, 2005) (stat-
ing that Seigenthaler’s Wikipedia was altered to suggest that Seigenthaler was directly involved in the
assassinations of both John F. Kennedy and Bobby Kemnedy). :

18. John Seigenthaler, A False Wikipedia “Biography,” USA Topay, Nov. 29, 2003, at 11A.

19. I

20. See generally Wikipedia, http:/fen.wikipedia.org/wiki/Wikipedia:Introduction. Wikipedia “is an
encyclopedia written collaboratively by many of its readers”; as such, any user who can access
" Wikipedia is capable of editing it.

21. See generaily Robert T. Langdon, Make Sense? Or Nonsense — A Private Person’s Inability to
Recover if Defamed in Cyberspace, 73 St. Joan's L. Rev. 829 (1999) (articulating how, with the
current CDA immunity, a plaindff is virtwally foreclosed from recovery in a distributor defamation
suit).

22. Jae Hong Lee, Note, Batzel v. Smith & Barrett v. Rosenthal: Defamation Liability for Third-
Party Content on the Internet, 19 Berxergy Tech. L. 469 (2004) (noting that “[a]lthough every new
medium presents new challenges for society and the law, closer inspection uncovers a rather unflatter-
ing truth . . . the inevitable appearance of undesirable content™).

23. See W. Union Tel. Co. v. Lesesne, 182 F.2d 135, 136-37 (4th Cir. 1950) (applying the traditional
distributor defamation Hability standard to telegraph companies); see also Am. Broad.-Paramount
Theatres, Inc. v. Simpson, 126 S.E.2d 873, 877-82 (noting that the then-new mediums of television and
radio presented unique legal problems for the courts). Paramoun: Theatres also attempted to create a
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Those technologies, however, were more difficult to access than blogs cur-
rently are. Though anyone with the appropriate equipment can broadcast a radio
or television signal, it is unlikely that a person doing so would have the same
access to the populace as a major television or radio network. Blogs, however,
suffer no such limitation: anyone with a computer can develop and maintain
their own blog. Indeed, the immense popularity and mass-accessibility of
blogs, combined with the immunity to distributor defamation they wouid likely
enjoy under § 230(c)(1), creates an environment with the potential for unfet-
tered dissemination of defamatory statements on the Internet.

This Note will attempt to diffuse that potential before a true disaster occurs.
Part T will detail a brief history of blogs and their current level of influence in
today’s society. Part II provides, as a matter of background, a brief outline of
traditional defamation jurispradence. Part T is a look at 47 U.S.C. § 230 and
the split of authority that has arisen regarding the extent of the immunity it
provides. Part IV is a suggestion as to what kind of action the courts and Con-
gress should take to deal with this issue. '

I. Brocs

“Blogs,” short for weblogs, have humble beginnings. In the 1980s and
1990s, when the Internet was in its infancy, blogs were simply a method for
Internet nusers to inform their peers of varying links of interest.?* Because their
web “surfing” had essentially been done for them,?s this service was considered
invalnable during a time when Internet service providers (“ISPs™) typically
charged by the hour.2¢ First-generation blogs commonly contained links to
websites visited by the author, and occasionally included a short commentary
about each specific link.?? _ ‘

Today, blogs have evolved far beyond that initial purpose. Since the advent
of personal blogging software in 1999, blogs are no longer the sole province of
the technologically savvy,?® and the popularity of blogs as a medium of publica-

pew standard of defamation liability on television called a “defamacast” — & standard that, witimately,
was pot followed. [d. at 877-82.

24. For an example of this “classic” style of blogging, see law school blogs. Law School Blogs,
http:/fwww JD2b.com (last visited Oct. 19, 2006).

25. See generally Rebecca Blood, http://www.rebeccablood.netlessayslweb!og_history.htm] (Sept. 7,
2000, 12:03 EST).

26. Gutman, supra note 12, at [45; see also Gregory Boyd Bell, Blogs Here, Blogs There, THE
HAMILTON SpEcTATOR, Aug. 31, 2002, at M13 (noting that before switching to a flat fee, ISP America
Online charged per hour).

27. Bell, supra note 26. :

28. Leander Kennedy, The Web the Way It Was, Wiren News, Feb. 24, 2000, http://www . wired.
com/mews/culture/0,1284,34006,00.html (“Thanks to new easy-to-use software, the number of weblogs
on the Net seems to be growing at an unprecedented rate.”).
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tion has exploded.?® No longer simply a series of links, blogs today span a wide
range of content. From marketing to politics, or functioning as an online diary,
blogs are as diverse as the users who publish them.?® Indeed, there is even a
sub-section of blogging, known as “blawgs,” which are dedicated almost en-
tirely to the discussion of legal issues and policy.*!

A. WHAT IS A BLOG?

Because the topics and styles of blogs are so wildly varied, no precise defini-
tion can be attached to them.32 However, there are a few common factors that a
blog possesses that distinguishes it from a standard web page.®® Typically, a
blog will contain a number of postings, usually written by a single author.®* A
singular posting breaks down into specific categories: the post’s fitle, its pri-
mary body or content, the date of the posting, and finally, a “permalink,” which
contains the Uniform Resource Locator (“URL”) specific to that particular post-
ing.35 A blog entry may also contain a “comments” section, wherein readers of
the blog can post feedback which can be read by the author, as well as other
readers.?® Speaking generally, most blogs appear in reverse order, meaning the
most recent posting appears at the top of the page.3”

29. Associated Press, Popularity of ‘Blogs’ Surges, CBS News, Jan. 4, 2005, http://www.cbsnews.
corn/stories/2003/01/04/tech/main664638.shtml.

30. Gutman, supra note 12, at 186 0.6 (“Personal blogs are written primarily by a single person, and
can range from articulate essays to trivial thought bubbles, while portal-like blogs tend to serve as
content aggregators by offering links to personal blogs, news stories, discussion threads, and other
electronic content.”). :

31. See The Blawg Review, http://www.blueblanket.net/Blawgreview (last visited Oct. 19, 2006);
see also The Blawg Ring, hitp:/fwww.geocities.com/blawgring (fast visited Oct. 19, 2006) (consisting
of numerons blawg sites).

32. Dictionary.com defines the word blog in two ways: (1) “[A]n online diary; a personal chronolog-
ical log of thoughts piblished on a Web page; also called Weblog, Web Iog,” and (2) “[A] personal
Web site that provides updated headlines and news articles of other sites that are of interest to the user,
also may include journal entries, commentaries and recommendations compiled by the user; also writ-
ten web log, Weblog; also called blog.” Dictionary.com, http://dictionary.reference.com/search?q=blog
(last visited Oct, 19, 2006).

33. Wikipedia - Blog, http://en. wikipedia.org/wiki/blog (fast visited Mar. 22, 2006).

34. See Merriam-Webster Online, hitp://www.m-w.com/infof}4words.htrh (last visited Oct. 19,
2006} (defining a “blog” as “a Web site that contains an online personal jowrnal with reflections, com-
ments, and often hyperlinks provided by the writer”).

35. Wikipedia - Blog, supra note 33.

36. Id.

37. BlogsCanada, http://www.blogscanada.ca/BlogDefinition.html {last visited Oct. 19, 2006).
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B. STATE OF THE BLOG:. A POPULAR PLATFORM, AND GROWING DAILY

The modemn blog operates more as a soap box than a guide to the Internet,?®
though the original function of the blog as a series of links femains intact.>
Most important to this Note is that today, publishing a blog is so easily done
that one does not even need to own a personal computer to do so.*® Thus, the
barrier to publication is considerably lower than it has been in the recent past.*!
For example, Apple Computers recently incorporated software that allows a
user to create, maintain and update his or her own personal blog.*? Such incor-
poration highlights the popularity and growing importance of the blog as a me-
dium of publication,*® and for the purposes of this Note, information
dissemination. Indeed, blogs have become so popular that when a popuiar
anonymous blogger reveals his or her identity, it is now considered national
news,**

Of late, more traditional outlets have begun to embrace blogs and blogging.
For example, the University of California at Berkley’s Graduate School of Jour-
palism now offers a class dealing specifically with blogs.*> The University of
Michigan’s Law Review has also recognized the vast potential of the blog, and
has created an innovative new outlet utilizing the blog format. This platform,
called First Impressions: An Online Companion to the Michigan Law Review,
features “op-ed length articles by academics and practitioners,” and was devel-
oped to fill the gap “between the blogosphere and the traditional law review
article” by allowing legal pundits to publish commentary instantly, without the
limitation of slower dissemination that printed law review volumes typically

38. Wikipedia - Blog, supra note 33.

39, Blog linking has since evolved into a concept known as “blogrolling.” Even the New York Times
has created its own “blogroll.” See N.Y. Times Blogroll, http:/fwww.nytimes.com/refftechnology/
blogs_101.himl (last visited Oct. 19, 2006).

40. See generaily Kevin Barbieux, The Homeless Guy, http://thehomelessguy.blogspot.com. (last
visiied Oct. 19, 2006) (At one point, Mr. Barbieux, did not have a home nor did he own a computer;
rather, he accessed the Internet through computers available at local public libraries. His blog deals
mainly with the struggles with homelessness and the mental effects of it, but his is a shining example of
how easily someone can achieve publication through blogging.).

41, Gutman, supra note 12, at 147.

42, See Apple Computers — iLife, http:/fwww.apple.com/ilife/ (last visited Oct. 19, 2006).

43, Gutman, supra note 12, at 147.

44, See Posting of Peter Lattman to WSJ.com Law Blog, http://blogs.wsj.com/law/2006/01/17/
opinionistas-blogger-revealed/trackback (Jan 17, 2006, 15:34 EST) (*Opinionistas, the blogger who has
spent the last ten months detailing the inner workings of life at a large New York law firm, 1s coming
out of the anonymous-blogger closet, according to Gawker. The woeman behind the site is 27-year-old
Melissa Lafsky. . ..”).

45. Noah Shachtman, Blogging Goes Legit, Sort Of, Wirep News, June 6, 2002, http://www.wired.
com/news/school/3,1383,52992,00 html; see also UC Berkley Jowmalism, http://www journal-
ism.berkeley.edu/program/newmedia (Blogs have been implemented into the University of California
at Berkley’s curriculum. New media course offerings included Introductory Multimedia Reporting and
Advanced Multimedia Reporting, Computer Assisted Reporting and several courses that use Weblogs
1O COVET NEWS events.).
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impose on an author.46 Even the traditional media has also embraced the blog
as a method of dissemination, as many popular television and print personalities
now consistently maintain their own blogs."”

C. CAUSE AND EFFECT: THE BLOG IN PRACTICE

As mentioned above, there is no shortage of blogs with agendas, particularly
in the political “blogosphere.”# For example, the scandal surrounding Senator
Trent Lott was instigated primarily by bloggers.*® Senator Lott, at a party hon-
oring Strom Thurmond,*® commented that America would have been better off
had Senator Thurmond been elected president.>! Because Senator Thurmond
was well-known for his staunch resistance to racial segrégation, Lott’s critics
saw these statements as an endorsement of those beliefs.>2 Despite heavy cov-
erage of the event, the traditional media passed over these comments quickly.>?
Bloggers, however, refused to let the issue pass with the day’s news cycle and
held fast to the story.54 Eventually, Senator Lott was forced to rescind his bid
for Senate Majority I.eader—a direct result of the blogosphere’s unremitting
vigilance.33

Similarly, in September 2004, CBS anchor Dan Rather reported that he had
documents suggesting that President George W. Bush received preferential
treatment in the Texas Air National Guard.56 Conservative blogs went into a
frenzy, relentlessly insisting that the documents were fraudulent.”” One blog
went so far as to develop an animated graphic file which depicted how easily a
false document could be created using today’s word-processing software.>®
CBS eventually apologized and retracted the report. Rather subsequently re-

46. See Michigan Law Review, http://students.law.umich.edu/mir/first_impressions.hem (last visited
Oct. 19, 2006) {noting that “[t]his extension of our printed pages aims to providé a forum for quicker
dissemination of the legal community’s first impressions of upcoming and recent judiciat decisions™).

47, Among these personalities are MSNBC’s Keith Olbermann. See Bloggerman, hitp:/fwww.
msnbe.msn.com/id/6210240 (last visited Mar, 24, 2006); see alyo David Pogue, Pogue’s Posts hitp:/
pogue.blogs.nytimes.com/ (last visited Mar 17, 2006) (Therein, New York Times technology reviewer
David Pogue blogs about varying issues.).

48. Wikipedia - Political Blog, http:/fen.wikipedia.org/wiki/Political blog (last visited Mar. 17,
2006). -

49. Bamblog, http://www bamberg-gewinnt.de/wordpress/archives/82 (Jun. 21, 2004, 12:33 EST)

50. Id. '

51. Wikipedia - Blog, supra note 33.

32, Id

53. Noah Shachtman, Blogs Make the Headlines, Wirep News, Dec. 23, 2002, hiip-/fwww.wired.
com/news/cultnre/0,1284,56978,00.huml. .

54, Paul Krugman, The Other Face, N.Y. Trves, Dec, 13, 2002, at A39,

55. Id.

56. Howard Kurtz, Dan Rather to Step Down at CBS, Wasw. Post, Nov. 24, 2004, at A01.

57. Id

58, Little Green Footballs, http:/littlegreenfootballs.com/weblog/?entry=12615&only (last visited
Sept. 14, 2004).
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signed in March, 2004, ending a 43-year career as a broadcaster and
journalist.>?

Blogs can also adversely affect the users who publish them. Jessica Cutler,
who posted under the surname “washingtonienne,” depicted in great detail her
romantic encounters with various men during her time as a staff assistant to
Senator Mike DeWine.5® When the blog was discovered, Cutler was fired; nev-
ertheless, her story made national news.%!

Another, more bizarre use of blogs has been to create flash mobs. Loosely
translated, flash mobs are sudden gatherings of people at a designated time and
place, and are perhaps best described as a large-scale practical joke.S? At-
tendees of these flash mobs learn the specific time and place they should “mob”
by reading a particular blog.%* For example, in 2003, a group of approximately
seventy-five “mobbers” assembled in a Washington D.C. bookstore.5* Once
there, each member of the group picked up a different magazine and read aloud
from it; once their reading was complete, the group dispersed as quickly as it
had appeared.®>

II. Teey SAamp WHAT?! Taee ToORT OF DEFAMATION

Because the ultimate goal of this Note is to present a viable, alternative stan-
dard to the immunity provided by § 230, it is critical to review and understand
the traditional body of defamation jurisprudence. As will be shown, since tradi-
tional defamation liability grants an aggrieved plaintiff a method of recovery, it
seems that this standard of lability is more desirable.

Defamation is a common law tort that guards against false oral or written
statements that could damage one’s good name and standing in the commu-
nity.5 The alleged defamatory statement must be made to a third-party, and
can be done either orally, or through a publication of the statement made by the
defamer.5” Accusations of untruthfulness or criminal conduct are considered

39. Kurtz, supra note 56.

60. The Lost Washingtonienne {(Wonkette Bxclusive, etc., etc.), htep://www.wonkette.com/archives/
the-lost-washingtonienne-wonkette-exclusive-etc-ete-0 (last visited Feb. 11, 2006).

61. April Witt, Blog Interrupted, Wasn. Post, Aug. 15, 2004, at W12

62, Wikipedia-Flash Mob, http:/en.wikipedia.org/wiki/Flash mob (last visited Feb. 23, 2006)
{(“Flash mobs started as pointless stunts, but the concept has already developed for the benefit of politi-
cal and social agendas.”). ’

63, See Flashmob.com, http://www.flashmob.com (last visited Jan. 17, 2006) {listing upcoming flash
mobs willing participants can attend).

64. Jackie Spinner, A Fasr-Moving Fad Comes Slowly to Washington, Wasn. PosT, Aug. 21, 2003
at AO1L.

65. Id :

66. Danielie M. Conway-Jones, Defamation in the Digital Age: Liability in Chat Rooms, On Elec-
tronic Bulletin Boards, and in the Blogosphere, SK 102 AL.L — AB.A. 63, 66 (2005).

67. Siephanie Blumstein, Note, The New Immunity in Cyberspace: The Expanded Reach of the Com-
munications Decency Act to the Libelous “Re-Poster,” 9 BU. I, Sc1. & Tecu. L. 407, 409 (2003).
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defamatory, but simple crudeness or mockery usually will not suffice.5® Today,
many jurisdictions simply apply the Restatement (Second) of Torts test for def-
amation to determine liability.®

Moreover, in order to make a prima facie case, a plaintiff must show that an
allegedly defamatory statement is not an opinion, satire or hyperbole, and even
then, both knowledge and the proper degree of fault must be shown—a difficult
standard to establish.7® Moreover, truth acts as an affirmative defense against
an accusation of defamation, as a defendant can escape liability by proving that
the defamatory statements were true.”!

Furthermore, traditional defamation law has defined three types of informa-
tion disseminators, to which very different standards were applied to determine
defamation liability.”> The three groups are as follows:

PupLIsHERs: While the common law of defamation applied to both publishers
and distributors, the standards of liability differed between those who published
writings and those who merely disseminated them. Publishers, as the primary
authors and editors of potentiaily defamatory content, are subject to strict
liability.”?

DiSTRISUTORS: Distributors are subject to a less strict standard for defamation
liability, in that they must have knowledge that the material they are disseminat-
ing is defamatory.”* Section 581(1) of the Restatement (Second) of Torts pro-
vides that “one who only delivers or transmits defamatory matter published by a
third person is subject to liability if, but only if, he knows or has reason. to know
of its defamatory character.””> Most courts have adopted that language almost
exactly.”® This is the most important type of defamation liability for this Note,
and indeed, this Note will ultimately advocate for the application of this model
of defamation lability to blogs and blogging.

68. Id
69. REstaTeEMENT (SECOND) oF TorTs § 558 (1977). It provides:

To create liability for defamaton, there must be: (a) a false and defamatory statement con-
cerning another; (b) an unprivileged publication to a third party; (c) fault amounting at least
to negligence on the part of the publisher; and {d) either actionability of the statement irre-
spective of special harm or the existence of special harm caused by the publication. Id.

70. See Barrett v. Rosenthal, 9 Cal. Rpér. 3d 142, 162-63 (Cal. App. 1 Dist. 2004).

71. See Media3 Techs., LLC v. Mail Abuse Prevention Sys., LLC., No. 00-CV-12524-MEL, 2001
WI. 92389, *8 (. Mass. Jan. 2, 2001) (“However, even if the statement is subject to a defamatory
construction, truth is a complete defense.”) (citing Dulgarian v. Stone, 652 N.E.2d 603, 606 (Mass.
1995).

72. Lee, supra note 22, at 471.

73. Id

T4, Id

75. ResTaTEMENT (SEcoND) oF TorTs § 381(1) (1977).

76. Barrert,9 Cal. Rptr. 3d at 150 (“Distributors. . .are subject to an intermediate standard of respon-
sibility and may only be held liable as publishers if they know or have reason to know of the defama-
tory natere of the matéer that they disseminate.”).
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CommMon Carriers: This kind of disseminator only transmits information
with no knowledge or control over the content.”” Therefore, the common car-
rier is not subject to tort lability.”®

M. Tue Sare HarBor Provision oF 47 U.S.C. § 230

Before an argument advocating a change from the current § 230 standard for
defamation liability can be made, the staggering scope of the immunity that
§ 230 provides, and how precisely that immunity came about, must be
understood. :

Section 230 was initiated in the House of Representatives as the Cox-Wyden
Amendment.”™ Its supporters recognized that the Internet was an intriguing new
medium,® and that they had to develop cutting-edge legislation around it.8!
Subsequently, the CDA was enacted in 1996 with the understanding that “[t]he
rapidly developing array of Internet and other interactive compuier services
available to individual Americans represent|[s] an extraordinary advance in the
availability of educational and informational resources to our citizens.”$? Con-
gress, with considerable foresight, stated that it was the policy of the United
States to promote the development of the Internet, as well as other inferactive
computer services,®* with a minimal amount of government regulation.®* More-
over, Congress hoped to preserve the competitive free market that existed on
the Internet without interference from State or Federal regulation. 85

However, § 230(c)(1) of the CDA wushered in a significant change to tradi-
tional defamation jurisprudence.®¢ It was a “dream come true”$? for ISPs, as
Congress made it clear that no interactive service provider could be classified as.
a publisher in terms of defamation liability, as long as a third-party had pro-

T1. Lee, supra note 22, at 471.

78. Id

79. See 141 Cone. Rec. H8468-8472 (Au'g. 4, 1995).

80. Lee, supra note 22, at 488.

81. See 141 Cong. Rec. H8468-8470 (Aug. 4, 1995). See also Lee, supra note 22, at 487-88 (pro-
viding, in pertinent part: “As Representative Wyden noted during House discussions . . . ‘[the Internet]
is simply different. We have the opportuniiy to build a jtwenty-first] century policy for the Internet
employing the technologies and the creativity designed by the private sector’ ™).

82, 47 U.S.C. § 230} D) (2006)..

83. Id, § 230(b)(L) (“It is the policy of the United States to promote the continued development of
the Internet and other interactive computer services and other interactive media™).

84. Id. § 230(a)(4) (“The Iniemnet and other interactive computer services have flourished, to the
benefit of all Americans, with a minimom of government regelation™).

85. Id. § 230(b}2) (noting that Congress hoped “to preserve the vibrant and competitive free market
that presently exists for the Internet and other interactive computer services, unfettered by Federal or
State regulation”). See also Michael L. Rustad & Thomas H. Koenig, Rebooting Cybertort Law, 80
Wash. L, Rev. 335, 368 (2005) (explaining that the Congressional intent bekind § 230 was to preserve
the “vibrant and competitive” free market that exists on the Internet).

86. Conway-Jones, supra note 66, at 66-67.

87. Ruostad & Koenig, supra note 85, at 368.
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vided the defamatory content.3® Congress’s purpose in implementing such a
broad protection was to prohibit the chilling of speech online, as well as fo
promote seif-regulation and self-policing by ISPs.*® Because the Internet was
considerably smaller and less prevalent in 1995, such protection seemed not
only viable, but desirable.®® '

However, the application of § 230’s immunity by the courts has been met
with considerable scholarly criticism,®! and it has been suggested that the cur-
rent application of § 230 has made defamation on the Internet into a reverse
image of traditional defamation law.®> A substantial amount of this criticism
focuses on the court’s overly broad interpretation of § 230 immunity. Further,
some commentators have noted that by granting such extensive immunity-to
defamation liability, the courts have granted broader protections for the Internet
than any other medium has previously enjoyed.”?

Moreover, the courts have stretched Congress’s express language in § 230
from the narrow purpose of immunizing ISPs as publishers to the broader pur-
pose of shielding virtually every information distributor on the Internet from
almost all forms of tort liability.>* It is feared that this departure from tradi-
fional defamation jurisprudence, which distinguishes between publishers and
distributors, may have a long-term impact in Internet cases where almost any-
one can be simultanecusly considered an ISP, an Internet service user, a pub-
lisher, and a distributor of information.®> Even some courts have critiqued the
broad immunity provided by the current interpretation of § 230, noting that the
current CDA immunity converts an act designed to promote decency inte a
shield for indecency, which Congress could not have intended.®®

The majority of decisions interpreting § 230 have immunized ISPs from lia-
bility resulting from third-party defamatory content,”” and one went so far as to
hold that the operator of a listserv who republished a defamatory third-party e-

88. 47 U.S.C. § 230(c)(1) (2006) (“No provider or user of an interactive computer service shall be
treated as the publisher or speaker of amy information provided by another information content
provider™). ’

89. Lee, supra note 22, at 470.

90. Rustad & Koenig, supra note 83, at 335.

91. See also Lee, supra note 22, at 470; see also Jeffrey Lipschutz, Internet Dating . .. Not Much
Protection Provided by The Communications Decency Act of 1996 Based on Carafano v. Metrosplash.
com, 339 F.3d 1119 (9th Cir. 2003), 23 Temp. Envre. L & Tecr. J. 225, 226 (2004) (critiquing CDA
immunity). See also Marruew CoLims, THE Law oF DEFAMATION AND THE InTERNET 385-389
(2001) (explaining how cases under 47 U.5.C. § 230 would have been decided differently in the United
Kingdom and Australia).

92. Rustad & Koenig, supra note 85, at 351.

93. Lee, supra note 22, at 470.

94. Rustad & Koenig, supra note 85, at 335.

95. Conway-Jones, supra note 66, at 66-67.

96. Barrett, 9 Cal. Rptr.3d at 152,

97. Zeran v. Am. Online, Inc., 129 F.3d 327, 330 (4th Cir. 1997).
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mail enjoyed statutory immunity under § 230.9¢ However, while no decision
articulating a standard specific to blogs has been passed down, it seems very
plausible that a blogger could escape defamation lability if he was simply “re-
posting” a derogatory e-mail or post from another source, as § 230 practically
gives license to a blogger to spread hurtful commentary with ease and impu-
nity.”> When combined with the considerable ease with which a blogger can
obtain and republish defamatory information, it seems clear that there is poten-
tial for disaster with the current interpretation of § 230.

A. CASES UNDER § 230

The leading case regarding § 230 interpretation is Zeran v. America Online,
Inc. 1% Therein, the plaintiff brought suit against America Online (“AOL”) for
unreasonable delay in the removal of some defamatory postings by an unknown
third-party.*®! On April 25, 1995, just six days after the Oklahoma City bomb-
ing, an unidentified person posted an advertisement on AOL bulletin boards.102
This post described the sale of T-shirts containing offensive slogans related to
the bombing.’®* Those who desired to purchase these shirts were instructed to
call “Ken” at a phone number, which ultimately turned out to be Zeran’s.104
Zeran began receiving threatening phone calls, and requested that the posting be
removed.'% The posting was eventually removed; nonetheless, another adver-
tisement with Zeran’s home number was posted on April 26, 1995.:1% Soon
thereafter, an Oklahoma City radio station and newspaper also disseminated
Zeran’s home phone number.’7 AOL, in response to Zeran’s negligence claim,
cited immunity under § 230 as an affirmative defense, and the district court
granted AOL’s motion for a judgment on the pleadings.'% Zeran appealed to
the Fourth Circuit, claiming that § 230 immunity abrogated publisher liability,
but left distributor liability intact.!®® The Fourth Circuit rejected Zeran’s argu-
ment, and held that distributor liability was “merely a subset, or a species, of
publisher liability, and is therefore also foreclosed by § 230,110

98. Batzel v. Smith, 333 F.3d 1018, 1031-35 (9th Cir. 2003).
99. Id. at 1038. (Gould, J., concurring in part, dissenting in part).
100. See generally Zeran, 129 F.3d at 327.

101, Id

102. Id. at 329.

103. Id

104. Id

105. Id.

106. Zeran, 129 F.3d at 329.

107. Id

108. Id. at 329-30.

109. Id. at 330-31.

110, Id. at 332.
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Cases that followed Zeran expanded § 230 immunity to new levels. In Blu-
menthal v. Drudge,'1 the D.C. district court held that AOL was not liable for
defendant Matt Drudge’s (“Drudge”) commentary that Sidney Blumenthal had
a history of spousal abuse.!’> Drudge, author of the “Drudge Report,”**3 de-
picted in detail interviews with “top” republican officials, as well as other
White House “insiders” that suggested that Blumenthal had a history of vio-
lence towards his wife.!!4

At the time of this particular column’s publication, Drudge was engaged in a
lcensing agreement with AOL, which gave AOL significant editorial control
over the column.!’> Drudge was also obligated to upload the column to AOL
before AOL would make it available online.’’¢ However, despite AOL’s
knowledge of the column’s content before its distribution to AOL subscribers,
the district court, citing heavily to Zeran, determined that AOL could not be
held liable due to the immunity provided by § 230.1%7 The court reasoned that
because AOL did not ultimately exercise any of its potential editorial control, it
was not an information content provider, and thus, could not be held subject to
liability under § 230.11® However, the court seemed perturbed by its own deci-
sion, stating that, wisely or not, Congress did decide to immunize providers of
interactive computer services from defamation liability with respect to third-
party malerial redistributed by them, but created by others.'*?

In Batzel v. Smith,12° the Ninth Circuit addressed the issue of whether the
moderator of a listserv can be held liable for posting a defamatory e-mail au-
thored by a third-party.’2! The court held that a service provider or user is
immune from liability under § 230(c)(1) when a third person or entity furnished
[information] to the provider or user under circumstances in which a reasonable
person in the position of the service provider or user would conclude that the
information was provided for publication on the Internet or other “interactive
computer service.”12* Justice Gould, in a scathing dissent, remarked that by
providing immunity for parties that distribute defamatory third-party writings,

111. Blumenthal v. Drudge, 992 F. Supp. 44, 44 (D.D.C. 1998).

112. Id. at 47-48.

113. Drudge Report 2006, hitp:/fwww.drudgereport.com (last visited Jan. 9, 2006).

114. Blumenthal, 992 F. Supp. at 46.

115. id. at 47 (This control included the ability to “remove content that AOL reasonably deter-
mine[s] to violate AOL’s then standard terms of service.”).

116. Id. at 47-48 (Drudge uploaded the Blumenthal column o AOL before its widespread release.).

117, Id. at 47-48.

118, Id. at 50. .

110. Id. at 49 (“Whether wisely or not, [Congress] made the legislative judgment to effectively
immunize providers of interactive computer services from civil liability in tort with respect to material
disseminated by them but created by others.”).

120. Batzel v. Smith, 333 F.3d 1018 (9th Cir. 2003).

121. Id. at 1020.

122. Jd. at 1034
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the majority has developed a rule that “encourages the casual spread of harmful
lies,”123 and essentially “licenses professional rumor-mongers and gossip-
hounds to spread false and hurtful information with impunity.”!2*

B. THE LINE IS DRAWN!. BARRETT V. ROSENTHAL

Subsequently, in Barrett v. Rosenthal,*>> the Court of Appeals in California
refused to follow the Zeran interpretation of § 230. Appellants Stephen J. Bar-
rett and Terry Polevoy were physicians who were known for combating the use
and promotion of “alternative” healthcare practices and products.’?s Both
maintained websites where they questioned the viability of various alternative
remedies,’2” and provide information in the hopes that consumers will make
what they consider to be “intelligent healthcare choices.”™28 Respondent Ro-
‘'senthal, who frequently posted on two usenet “newsgroups” that focused on
alternative medicine and treatments, reposted defamatory messages allegedly
designed to injure the reputation of appellants.'> One such posting, which Ro-
senthal received from another defendant and reposted to the newsgroup, de-
picted appellant Polevoy as a stalker.'*® Shortly after Rosenthal reposted the
message, appellants asked that it be removed, “and threatened suit if it was
not.”13! Rosenthal refused and posted thirty-two additional messages to the
newsgroup, wherein she used various colorful terms to describe the appellants,
- including calling them “quacks.”3?

The trial court, citing Zeran, found Rosenthal immune to Hability for repost-
ing the stalker message, holding that § 230 protected her from liability for her
republication, even if the statement was indeed defamatory.'®* The district
court, however, declined to follow Zeran, and held that the immunity granted
by § 230 did not apply,'34 and went on to describe the Zeran interpretation of
§ 230 immunity as too broad.!3> Specifically, the court held that the Zeran
characterization of § 230 was misleading in the sensc that it suggested § 230

123. Batzel, 333 F.3d at 1038. (Gould, J., concurring in part, dissenting in part).

124, Id.

125. Barrett v. Rosenthal, 9 Cal. Rptr. 3d 142 (Cal. Ct. App. 2004), review granted and opinion
superseded by 87 P.3d 797 (Cal. Ct. App. 2004).
- 126. Id at 144, :

127. Id. (stating that the appellant’s website “aitack[s] ‘products, services and theories that are mar-
keted with claims that [are] false, unsubstantiated, and/or illegal’ ™).

128. Id ’

129. Id at 144-45.

130. Id. at 145.

131. Barreir, 9 Cal. Rpir. 3d at 145-46.

132. Id. at 146.

133. Id.

134, Id. at 150. _
135. Id at 153 (*The most consequential aspect of the Fourth Circuit’s opinion in Zerarn is its con-

clusion that § 230 immunized providers and users of interactive computer services from liability not
only as primary publishers but also as distributors.”).
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reflected a “superseding congressional ‘desire to promote unfettered speech on
the Internet.”’”136 The court then noted the considerable difference between
publisher and distributor liability, and stated that if Congress bad intended to
fump publisher and distributor liability together, it would have expressly done
so in the statute.’?” Finally, the court determined that § 230 did not abrogate
traditional distributor defamation jurisprudence, because a statute must speak
directly to the guestion addressed by the common law in order to abrogate it.138

V. § 230 Imvionery CanNoT APPLY TO BLoecs

Put simply, the current interpretation of § 230 immunity cannot be applied to
blogs and blogging because the protection it provides is too extensive. Further,
as will be shown, Congress could not have predicted such a powerful medium
of dissemination like blogs would become available when it developed § 230,
nor could it have intended to virtually foreclose plaintiff recovery in defamation
suits.

Because blogs have become a widely used platform. for expression on today’s
Internet, the potential for defamation, as well as uneven results in the courts, is
immense. 13 While a decision directly involving blogs has yet to be handed
down, it seems all too possible under Zeran and Batzel for a popular blog to
republish a defamatory statement without fear of liability.1*® Baizel, in particu-
lar, could grant blogs and bloggers considerable licensé to repost defamatory
material without fear of liability because the court there greatly expanded the
meaning of interactive computer service,'*! and a blog could easily fit within
that definition. 42

136. Barrett, 9 Cal. Rpir. 3d at 153 (citing Zeran v. Am. Online, Inc., 129 F.3d 327, 334 (4th Cir.

1997)).
137. Id. at 156.

[1}f [Congress] intended § 230 to immunize providers and users not merely from primary
publisher liability but also from distributor Hability it would have made this clear, as, for
example, by adding the word ‘distributor,” and not merely barring liability ‘as the publisher
or speaker” of information provided by another. Id. at 156,

138, Id. at 166-67 (citing United States v. Texas, 507 U.S. 529, 534 (1993) (“In such cases, Congress
does not write upon a clean slate. In order to abrogate a common-law principle, the statute must ‘speak
directly’ to the question addressed by the common faw.”)).

139. Buclid Managers Blog, http://blog.euclidmanagers.com/home/the-world-wide-web-of-potential
-liability html (Feb. 4, 2005 14:34 EST) (“The internet cannot be underestimated as a tool, nor can we
underestimate its potential to generate [defamation] liability.”).

140. Many blogs, including. Wonketie, frequently ask readers to e-maif stories and information of
interest. See gemerally Wonkette, hitp://wonkette.com (the site’s author has a prominent e-mail address
on the main page, which solicit; readers to send in any and all mamors). '

141, Barzel, 333 F.3d at 1034

142. See id. at 1030 (“There is, however, no need here to decide whether a listserv or website itself
fits the broad stamtory defimition of ‘interactive computer service,’ because the language of
§ 230(c)(1)confers immunity not just oa ‘providers’ of such services, but also on ‘users” of such ser-
vices.”); Because a blogger functions as both a user and provider of an interactive computer service, it
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Congress’s intent with the CDA was an admirable one. In implementing
§ 230, Congress noted the awesome potential of the Internet as an informational
resource, 143 and provided legislation designed to protect a growing medium and
the companies that enabled users to access the Internet.4* Congress intended
the CDA to encourage self-regulation amongst ISPs by allowing them to exer-
cise their editorial control without becoming subject to strict liability for
defamation. '3

For the most part, Congress has accomplished its goal, as ISPs have been
protected, and the Internet has grown at an enormous rate.'® However, it
seems that the Internet is no longer in need of this protection. Rather, it is now
a robust medium.4? Blogs themselves are an excellent example of the Internet’s
startling growth, as there are an estimated 10 million blogs worldwide.'4® Fur-
ther, when developing § 230, Congress could not possibly have predicted the
phenomenon of blogs or the kind of impact they would have on mainstream
culture, and it is merely a coincidence that such a powerful and accessible
method of dissemination like blogging would seemingly fall under § 230 immu-
nity. Because Congress has had no opportunity to design legislation specific to
blogs and blogging, the courts should exercise caution when determining
whether § 230 applies to blogs.

Moreover, the corrent judicial interpretation of § 230 immunity has virtually
-~ foreclosed recovery for plaintiffs in a defamation suit, even where the defendant
distributor possessed some form of editorial control over the defamatory mate-
rial.1#® For example, should a rumor grow out of control, as it did in the case of
John Seigenthaler, St.,5° the injured party will have little legal recourse under

is likely that a court following the Batzel precedent would hold that a blog is entitled to § 230 immu-
nity; see also 47 U.8.C. § 230(f){2) (2005) (defining an interactive computer service as “any informa-
tion service, system, or access software provider that provides or enables compuier access by multiple
users o a computer server, including specifically a service or system that provides access to the Internet
and such systems operated or services offered by libraries or educational institutions™).

143. 47 U.S.C. § 230(a)(1) {2005).

144. Id. § 230(b)(1).

145. Lee, supra note 22, at 470.

146. Zeran v. Am. Online, Inc., 129 F.3d 327, 333 (4th Cir. 1997) (The Zeran court, for its part,
seemed extremely cognizant of the legislative intent to protect ISPs from Liability, as it surmised that
1SPs “would face potential Hahility each time they receive notice of a potentially defamatory
statement.”). . ]

147. Ashley Seager, Internet Shopping Reaches 10% of Retail Sales, THE GUARDIAN, (U.K.} Jan. 20,
2006, available ar hitp://business. guardian.co.vk/story/0,,1690776,00.heml (poting that in 2005, Internet
sales took up approximately 10 percent of retail sales).

148. Carl Bialik, Measuring the Impact of Blogs Requires More than Counting, WarL 3. J., May
26, 2005, available at http:/fonline.wsj.com/public/article/SB111685593903640572. html.

149. Blumstein, supra note 67, at 424; see also Barry 3. Waldman, A Unified Approach to Cyber-
Libel: Defamation on the Internet, a Suggested Approach, 6 Rica J.L. & Trea. 9, 51 (1999} (providing
that “the couris have nearly foreclosed the possibility of recovery for Cybei-Libel”):

150. John Seigenthaler, A False Wikipedia “Biography,” USA Topay, Nov. 29, 2003, at 11A.
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the current interpretation of the CDA. Applying the current § 230 standard to
blogs would only aggravate this problem.

A. PRIOR DEVIATIONS FROM TRADITIONAL DEFAMATION LAW HAVE FAILED

As noted above, the Internet is not the first new method of dissemination to
pose problems for the courts. For exampie, when the telegraph was a new tech-
nology, the courts struggled to find an appropriate standard of defamation liabil-
ity for telegraph operators.!s! Eventually, the courts would settle on a
distributor-type standard of liability, which held the telegraph company or oper-
ator liable if they knew that the sender of the telegram was acting in bad faith
with the purpose of defaming another.12

Television went through a similar process.'>® One court, confused as to
whether a television broadcast should be classified as a libel or slander, endeav-
ored to implement a new subcategory of defamation, known as a “defama-
cast.”15t However, no other courts adopted this approach, and eventually, the
traditional approach to defamation liability was simply altered to properly apply
to the television medium.!33

When the Internet emerged as the new medium of dissemination, the courts
did not attempt to apply a new standard of defamation Hability to it.15¢ Instead,
their original instinct was to apply the traditional defamation standard and to
categorize interactive computer services as distributors, subjecting them to
knowledge-based liability for defamation.?s” Congress altered this intuitive ap-
plication of the law with the implementation of the CDA, and the Zeran and
Batzel courts eviscerated it totally with their broad interpretation of the § 230
mmunity. >3

While there is no question that the Internet is capable of transmitting vast
quantities of information with incredible speed,>® similar characteristics were
seen in radio and television when they were considered new mediums.*®® How-

151. Lee, supra note 22, at 486; Finley P. Maxson, A Pothole on the Information Superhighway:
BBS Operator Liability for Defamatory Statements, 75 Wasn, U. 1.Q. 673, 676 (1997).

152, W. Union Tel. Co. v. Lesesne, 182 F.2d 135, 136-37 (4th Cir. 1930},

153. Maxson, supra note 151, at 676-77.

154. Am. Broad.-Paramount Theatres, Inc. v. Simpson, 126 S.E.2d 873, 877-82 {Ga. Ct. App. 1962);
see aiso Lee, supra note 22, at 486 (providing, in relevant part: “One court seemed to give up rather
quickly on the notion that traditional categories of defamation could be applied to the relatively new
media of radio and television, and chose instead to introduce a novel defamation category which it
called a “‘defamacast’”).

155. Maxsomn, supra nole 151, at 676-77; Lee, supra note 22, at 486-87.

156. See Stratton Ozkmont, Inc. v. Prodigy Servs. Co., 1995 WL 323710, at *5 (N.Y. Sup. Ct. May
25, 1995) (“Computer bulletint boards should generally be regarded in the same context as bookstores,
libraries and network affiliates.”).

157. See id.

158. Lee, supra note 22, at 487,

159. Id. at 488.

160. Id. at 486.
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ever, Congress did not see fit to blanket either television or radio with an exten-
sive liability to defamation,'s? It seems the same logic should apply to blogs:
while the Internet and blogs present an intriguing new form of dissemination,
they arc not so wildly unique as to require a distinctive form of defamation

jurisprudence.*%?

B. APPLYING TRADITIONAL DEFAMATION JURISPRUDENCE TO BLOGS WOULD
BE A MORE REASONABLE STANDARD

Some commentators have suggested that a return to traditional defamation
jurisprudence on the Internet would impose a heavy burden on free speech.'®3
The Zeran court thought so,'64 and indeed, perhaps the most intuitive argument
against applying traditional defamation jurisprudence to blogs would be the po-
tentially heavy burden it would place on free speech. However, the Barreft
court questioned whether knowledge-based liability would actually have an un-
duly chilling effect on cyberspeech, and accused the Zeran court of overstating
the dangers the application of traditional defamation jurisprudence would have
on Internet speech. 15

The protections Congress intended § 230 to grant to interactive computer set-
vices, such as the protection of Internet speech, are already built-in to the tradi-
tional defamation doctrine.'66 For example, to make a prima facie case, a
plaintiff must show that an allegedly defampatory statement is not an opinion,
satire or hyperbole, and even then, both knowledge and the proper degree of
fault must be shown — a difficult standard to establish.'67 Further, a defendant
can escape liability by proving that the defamatory statements were true.1%® Be-
cause many statements on blogs function as opinion, satire or hyperbole, a
plaintiff would have a difficult time establishing a prima facic case against a
blogger. Thus, a blogger would have little to fear in terms of having speech
chilled; and by proxy, Internet speech remains protected, just as Congress in-
tended. At the same time, a plaintiff would no longer be totally foreclosed from

161. Maxson, supra note 151, at 690,

162. Lee, supra note 22, at 488.

163. Paul Frlich, Note, Communications Decency Act § 230, 17 BERkLEY TECH. L.J. 401, 416-17
(2002). .

164. Zeran v. Am. Online, Inc., 129 F.3d 327, 331 (4th Cir. 1997).

165. Barrett v. Rosenthal, 9 Cal. Rptr. 3d 142, 162-63 (Cal. Ct. App. 2004); see also Lee, supra note
22, at 492 (providing, in re'evant part: “[hjowever, the Barrett court was clearly skeptical, stating that it
thought it “debatable whether notice liability would actually have an unduly chilling effect on cyber-
speech’ and describing the Zeran courl’s concerns a3 ‘speculative’).

166. Barrett, 9 Cal. Rpir. 3d at 157.

167. #d. ai 163.

168. See Media3 Techs., LLC v. Mail Abuse Prevention Sys., LI.C, No. 00-CV-12524-MEL, 2001
WL 92389, at *8 (D. Mass. 2001) (citing Dulgarian v. Stone, 652 N.E.2d 603, 606 (Mass. 1995}
{noting that truth is still a complete defense for a statement subject to defamatory consiruction)).
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recovery, because while it is difficult to prove defamation under the traditional
jurisprudence, it can still be done.

Other commentators have joined the Barrett court in remarking that a return
to traditional defamaijon jurisprudence would be a clearer and more reasonable
standard.16® Congress, when creating the CDA, believed knowledge-based lia-
bility would impose too great a burden on ISPs.!’® However, it seems that a
return to knowledge-based liability would not impose an unbearable burden on
ISPs, as they would be required to remove defamatory postings only when they
are made aware of such postings.!”! For bloggers, that burden would be even
lighter, as blogs are generally smaller than ISPs, and have less material to keep
watch over. Enforcing the requirement that bloggers answer the requests to
remove offensive material seems not only realistic, but done with relative
case.l72

C. POTENTIAL AMENDMENTS TO THE CDA

Rather than allowing the courts to continue to misinterpret the immunity of
the CDA, Congress can remedy this situation simply by amending § 230.'7
Since the inception of the CDA, many new methods of dissemination on the
Internet have grown to prominence, including blogs. Indeed, the district court
that first heard the Zeran case noted that Congress would likely have reason to
revisit the CDA in the future.17*

The time to do so is now. Congress should clarify its intentions regarding
CDA immunity as related to blogs by enacting guidelines that follow the com-
mon law standards for distributor-based defamation.'”> A simple notice-based
liability standard would fit nicely.'’s A plaintiff alleging defamation would
make the libelous blog aware of both the defamatory content, as well as the

169. Lee, supra note 22, at 492; see also Blumstein, supra note 67, at 424 (suggesting that a retun
to traditional defamation law would be 2 more appropriate standard for Internet bulictin boards).

170. Lee, supra note 22, at 492,

171. Id. (stating that knowledge-based liability would not place an undue burden on 1SPs).

172, Annemarie Pantazis, Zeran v. America Online, Inc.: Insulating Internet Service Providers
From Defamation Liability, 34 Waxn Forest L. Rev. 531, 555 (1999); see also Blustein, supra note
67, at 425 {suggesting that enforcing such a requirement would not impose an overly heavy burden on
bulletin board moderators).

173. Blumstein, supra note 67, at 425.

174. See David R. Sheridan, Zeran v. AOL and the Effect of Section 230 of the Communications
Decency Act Upon Liability for Defamation on ihe Internet, 61 Acp. L. Rev. 147, 168-69 (1997); see
also Lee, supra note 22, at 493 (stating that “{tlhe district conrt that initially heard the Zeran case
concluded that ‘the Internet is a rapidly developing technology [and that]Congress is likely to have
reasons and opportunities to revisit the balance struck in [the CDA].”” (quoting Sheridan, supra at 166-
67)). -

175. Blomstein, supra note 67, at 425-26; see also Pantazis, supra note 172, at 550 (suggesting that
Congress would do well to implement statutory langwage that follows traditional distributor lizbility for
defamation).

176. Blumstein, supra note 67, at 425.
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damage it could potentially do to the plaintiff’s character. Such notice would
then give the blog a certain period of time, perhaps 30 days, to remove the
alleged defamatory content.’”” The blogger can use this time to consult an at-
torney to determine whether the alleged material is truly defamatory and should
be removed, which will save resousces, as both the parties and the courts will be
spared the expense of litigation. However, should the blogger chose not to re-
move the alleged defamatory material, the case will proceed to trial, and the
court will apply the traditional defamation standard.!7®

CONCLUSION

Thus, the same standard used in traditional defamation jurisprudence should
be imposed upon bloggers. As Mr. Justice Holmes once said, in some areas of
the law, “a page of history is worth a volume of logic.”t"

177. New York State has a similar “notice of claim” system in place when an individual seeks to file
suit against 2 sunicipality. See N.Y. Gen. Mun. Law § 50-e (2006} (stating that before serving the
summeons and complaint, the plaintiff must file a “notice of claim” which makes the municipality aware
of the potential Tawsuit, but also gives it time (o assess the merits of the plaintiff’s claim and determine
whether it should settle out of court).

178. RestarteMenT (SECoND) oF TorTs § 558 (1977).

179. New York Trust Co. v. Eisner, 256 U.S. 343, 349 (1921).



SEC: Stay Out of the Hedges

Saran GROSSMANT

InTrODUCTION

The explosive growth of hedge funds and their alleged heavy use of leverage
has caused many legislators and financial regulators to propound that the
largely unregulated and opaque industry needs oversight.! Part of the rationale
for regulation sters from the secrecy surrounding hedge funds, which makes it
nearly impossible to state the exact number of funds in existence and the
amount of capital they control.2 Coupled with this uncertainty, is the realization
that hedge fund investors are no longer just a few select wealthy individuals;
pensions and institutions are now heavily invested in the industry.

Even though the assets of hedge funds comprise only a small portion of the
overall market, they borrow heavily from large institutional banks, engage in
credit swaps, and account for a high percentage of the trading volume of banks
and prime brokerages.?> Thus, a default by a hedge fund could lead to defaults
by the lending institutions, which in turn would produce systemic shock in the
markets; or so the argument goes. However, this fear is largely unfounded, and
employs a naive understanding of the industry.

Hedge funds, by their very structure, do not pose a systemic risk to the finan-
cial markets.4 They are highly diverse in terms of size, capital, and investment
styles.’ They provide liquidity, eliminate market price gaps, and overall, make
the market more efficient.® In fact, as the hedge fund industry has grown, mar-
ket volatility has collapsed. Hedge funds employ a variety of different strate-
gies, some conservative, and some highly risky. The focus should not be placed
on hedge fund strategy, but rather on the benefit that they offer financial
markets.

* Syracuse University College of Law, LD, 2007,

1. See Willa E. Gibson, Js Hedge Fund Regulation Necessary?, 73 Teme L. Rev. 681 (2000).

2. See Dead or Just Resting?, THE Bcovomist, May 28, 2005 (stating it is difficult to gauge the
exact pumber of hedge funds in existence).

3. Rita Ragas De Ramos, Concerns Over Hedge Funds Rise As Market Volatility Rises Globally,
WarL St. 1., June 15, 2006, at C5 (“[H]Jedge funds—which had 1.3 willion in assets world-wide at the
end of December—make up 40% to 50% of the average daily volume by value in major financial
markets globally.”).

4. Jonathan Macey, Regulatory McCarthyism, WarL St. I, Oct. 24, 2006, at Al18.

5. Id.

6. Role of Hedge Funds in Our Capital Markets: Before the Subcomm. on Securities and mvestment
of the Senate Comm. on Banking, Housing, and Urban Affairs, 109th Cong. (2006) (statement of Susan
Ferris Wyderko, Acting Director of the Division of Investrent Management, Securities and Exchange
Commission).
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The Securitics and Exchange Commission (SEC) should stay out of the
hedges and allow market discipline to regulate the indusiry. As articulated by
1.S. Federal Reserve Chairman Ben Bernanke, “[tihe primary mechanism for
regulating excessive leverage and other aspects of risk-taking in a market econ-
omy is the discipline provided by creditors, counter-parties and investors.””
Regulators espouse two reasons to regulate. The first is to protect the markets,
and the second is to protect investors. With regard to the first concern, the risk
to the system is not from a hedge fund going bankrupt, but rather, from the
large financial institutions who provide them leverage. Rather than regulate
hedge funds themselves, the government should regulate the lending end of the
equation and ensure that institutions are requiring sufficient capital and con-
ducting a proper risk analysis before lending. With regard to the second con-
cern, hedge funds are designed for sophisticated investors. If regulators are
concerned that hedge funds pose a danger to investors, then the standards for
who can invest need tightening. The wminimum bar should be raised to ensure
that those who invest are truly sophisticated.

In an effort to portray why regulation is unnecessary, and in fact would be
counterproductive, this essay is broken down into the following sections. Sec-
tion I briefly defines what a hedge fund is and is not, and then looks at the rapid
growth of the industry. Section II looks at why hedge funds are exempt from
the current regulatory scheme and analyzes Goldstein v. Securities and Ex-
change Commission.® Section II explains why hedge funds are beneficial to
financial markets and why self-regulation is working. Additionally, this section
will provide a brief case analysis of Amaranth Advisors and I.ong Term Capital
Management (L.T.C.M.). Section IV outlines alternatives to direct regulation
of the industry. Finally, this essay presents a conclusion to the argument.

I. WHaTr 1s a Hepce Funn?
A. ORIGINS OF THE MODERN DAY HEDGE FUND

Hedge funds derive their name from their basic investment structure, where
managers “hedge their bets” in order to reduce their exposure to risk. The ort-
gins of this phrase date back to when the Anglo-Saxons planted rows of brush,
called hedges, to serve as secure boundaries.® During the seventeenth century,
the word hedge grew to include making one’s bets safer by making transactions

7. Craig Torres, Fed Chief Backs Greenspan on Hedge Fund Self-Regulotion, The Ace (Australia),
May 18, 2006, at A7.

8. Goldstein v. Sec. and Exch. Comm’n, 451 F.3d 873 (D.C. Cir. 2006).

9. OxfordOnlineDictionary.com (“Hedge,” n. — Definition), hip://dictionary.oed com/cgi/entry/5010
40707query_type=word &queryword=hedge&first=1 &max_to_show=10&sort_type=-alpha&result_
place=2.
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on opposing sides.10 It is widely believed that the first financial manager to
formally turn this into an investment strategy was Australian Alfred Winslow
Jones, who in 1949 organized a partnership that operated a balanced, or hedged,
portfolio.i! Mr. Jones’ strategy was to neutralize his portfolio so that its net
worth would not fall due to declines in the market.!2 To do this, he employed
the practice of hedging, where he took long and short positions on various
stocks.??

Like most investors he bought stocks he deemed to be cheap, but he also sold

short seemingly overpriced stocks. At least in theory, Jones’s portfolio was

“market neutral.” Any event—war, impeachment, a change in the weather—

that moved the market either up or down would simply elevate one half of

Jones’s portfolio and depress the other half. His net return would depend only

on his ability to single out the relative best and worst.!*

Jones® strategy was not likely to reap large rewards, but his portfolio was insu-
lated from suffering immense losses. Essentially, hedge funds emerged as con-
servative investment vehicles, which helped to reduce risk. However, since Mr.
Jones, the industry has undergone some dynamic changes. Although there are
stifl funds that employ hedging as a conservative means of producing steady
returns, other funds now engage in a wide variety of investment strategies.'”
Additionally, some fonds acquire large amounts of leverage in order to expo-
nentially increase their growth potential. It is the use of this leverage that wor-
ries regulators and legislators.

B. HEDGE FUND DEFINED (OR NOT DEFINED)

Part of the reason why people bave such vitriolic résponses to hedge fuads is
that they are not widely understood. The term “hedge fund” does not appear
anywhere in state or federal laws.'® The participants of the 2003 SEC round-
table on hedge funds articulated fourteen different and distinct definitions.*”
From a mechanical standpoint, a hedge fund is a lightly regulated investment
vehicle that can do anything from plain vanilla shorting stocks to highly sophis-
ticated arbitrage. Essentially, a hedge fund “is a managed pool of capital for

10. OxfordOnlineDictionary.com (“Hedge,” v. — Definition), http://dictionary.oed.com/cgifentry/50
104071 2query_type=word8queryword=hedge&first=1 &max_to_show=108&sort_type=alphadresalt_
place=2.

11. RocEr LOWENSTEIN, WrEN Genius Farep: Tae RisE AnD Fair o Long-TERM CarrraL Man-
AGEMENT 25 (Random House 2000).

12. Id

13. Id

14, Id.

15. Id. at 26.

16. Id. at 24.

17. David A, VAucHAN, SELECTED DEFINITIONS OF “HEDGE FUND,” COMMENTS FOR THE U.S. Sec.

anp Bxcs. Con’y RounpTABLE o Hepce Funps (May 14-15, 2003), http://www.sec. gov/spotlight/
hedgefunds/hedge-vaughn. him.
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institutional or wealthy individual investors that employs one of various trading
strategies in equities, bonds, or derivatives, attempting to gain from market inef-
ficiencies and, to some extent, hedge underlying risks.”'® These funds are tradi-
tionally private, open to a small number of extremely wealthy individuals, and
managed by professional investment managers.'® A common sirategy em-
ployed by most hedge fund managers is to gain from market inefficiencies and
hedge any underlying risk.

One reason why it is difficult to find a precise definition is that people often
confuse strategy with a definition. Although hedge funds utilize a wide array of
strategies, each is just an incentive compensation scheme for the people who
work for the fund.?® The investors, in essence, are.the limited partners. Hedge
funds come in a wide variety of shapes and sizes. Some funds manage small
amonnts of capital, while others are quite large. Some funds are primarily do-
mestic, while others operate on the global market. Some engage in conservative
trading practices, while others employ highly risky tactics. The traditional strat-
egy of hedge funds in the 1990s was to engage in taking short and long
positions and to magnify their results through acquiring an immense amount
of leverage.?’ Today, however, the strategies are far more diverse and
include arbitrage,?? convertible arbitrage,”® emerging markets,?* funds of

18. What's In a Name; Hedging Terminology, Tre Economist, Mar. 4, 2006, at 64.

19. Goldstein, 451 F.3d at 875.

20. See Rolling In It, Tae Economist, Nov. 18, 2006, at 76; see also Hedge Funds: The New Money
Men, THE Economist, Feb, 19, 2005, at 64,

21. LoweNsTEN, supra nofe 11, at 26, See generaily Streetamwthority.com, Short — Sale, http:/
www.streetauthority.com/terms/sfshortsale.asp (“A short sale is a three-step trading strategy that seeks
to capitalize on an anticipated decline in the price of a security. First, the fund borrows shares of the
security. Next, the investor will sell the shares immediately in the open market with the intention of
buying them back at some point in the future. Finally, to complete the cycle, at a later date he/she will
repurchase the shares (hopefully at a lower price) and will return them to the lender. In the end, the
investor will pocket the difference if the share price falls, but will of course incur a loss if it rises. When
leverage is added to this transaction, the small fraction of the change in the price can be magnified
exponentially. However, as can any loss.”). For example, a manager could go short on General Motors,
and take a long position on Ford. Then, a boom in the auto industry will imaprove the fund’s Ford
position, but ai the same time, it will hurt its General Motors position. However, the opposite is also
true. The fund’s short position on General Motors will insulate the fund from suffering huge losses if
there is a decline in the Auto industry, because the funds short on General Motors will be profitable.
Essentially, the two positions offset one another, insulating the fund against any general developments
that affect the auto industry. I, '

22, See generally David Harper, Infroduction to Hedge Funds—Part One, Arbifrage, hup/
www.investopedia.com/articles/03/112603.asp (Defining arbitrage as “the exploitation of an observable
price inefficiency and, as such, pure arbitrage is considered riskless. Consider a very simple example.
Say Acme stock currently trades at $10 and a single stock futures contract due in six months is priced at
$14. The futures contract is a promise to buy or sell the stock at a predetermined price. So by purchas-
ing the stock and simultanecusly selling the futures contract, you can, without taking on any risk, lock
in a $4 gain before transaction and borrowing costs.”).

23. See generally What's In a Name, supra note 18, at 64 (“This involves going leng in convertible
securities (usually shares or honds) that are exchangeable for a certain number of another form (ussally
common shares) at a preset price, and simultaneously shorting the underlying equities.”).
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funds,? global macro,?¢ and market neutral 27

“Many experts contend it is a mistake to talk about hedge funds as an asset
class; rather, the industry embraces a collection of trading strategies.”?® Hedge
funds do not have a predictable rate of return, and as a group respond quite
differently to economic situations.?? The common thread that ties the industry
together is that they are private partnerships with an incentive based compensa-
tion scheme.3® Managers typically are paid a relatively low asset-based fee,
around 1% of the fund’s net worth (although many charge 2%), and then re-
ceive a large performance fee, around 20% of the profits.>! It has been argued
that this structure may lead managers to take outrageous risks.”> However, the
opposite can also be argued. A manager earns 20% of any profits, but is com-
pensated with only a small fee if they are not successful. Additionally, because
there are a large number of hedge funds for investors to choose from, managers
are eager to establish a name for themselves through a steady record of per-
formance. An added bonus to perform is that most hedge fund managers and
their staffs are typically invested in the hedge fund along with their limited
partner investors.>® Therefore, not only will they sec an increase in profits, but
also their investments will grow along with their investors.

C. HEDGE FUNDS V. MUTUAL FUNDS

One way to understand bedge funds is to compare them to mutual funds.
Unlike hedge funds, mutual funds must register with the SEC and are closely
regulated.3* Hedge funds, also known as private investment pools, do not have
to register with the SEC and are only nominally regulated.>® Under the Invest-
ment Company Act of 1940, mutual funds are restricted in the types of transac-

24, Id. (“Investing in securities of companies in emerging cconomies through the purchase of sover-
eign or corporate debt and/or shares.”}.

25. Id. (As discussed in more detail later in the paper, these are funds that invest all, or a significant
portion, of their fund in hedge funds.).

26. Id. (“Investing in shifts between global economies, often using derivatives to speculate on inter-
est-rate or currepcy moves.”).

27. Id. (“Typically, equal amounis of capital are invested long and short in the market, attempting 0
neutralize risk by purchasing undervalued securities and taking short positions in overvalued
securities.”).

28. Id.

29, Robert A. Dennis, An Overview of Hedge Funds, http:/fwww.publicpensicnsonline.com/mem-
bers/images/ONerview%200f%20Hedge%20Funds%QOPERAC.pdf.

30. A Hirchhiker's Guide to Hedge Funds, THE EconomisT, Jun. 13, 1998 at 76.

31 Jd. )

32. Id

33. Id
34. Tnvestrent Company Instiowte, The Difference Between Mutual Funds and Hedge Funds, Jan,

2007, hitp://www.ici orgf/fandsfabt/feqs_hedge heml.
35. Id.
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tions they may engage.*¢ Mutual funds are generally not permitted fo engage in
the practice of short selling, nor may they trade on margin.3? Hedge funds, on
the other hand, are not subject to these regulatory constraints. Another key
difference pertains to leveraging. Mutual funds are restricted in the amount of
leverage that they can acquire.*® “The SEC requires that funds engaging in
certain investment techniques, including the use of options, futures, forward
contracts and short selling, ‘cover’ their positions.”* There is no such require-
ment on hedge funds, and using leverage is a core strategy of many funds.*®
Additionally, hedge funds differ from the common mutual fund in that the man-
ager seeks absolute returns rather than reaching a market benchmark.*! Hedge
funds seek to perform in an up as well as in a down market.*> Essentially, “the
objective of the hedge fund manager is to deliver returns that have a low-corre-
lation with the standard stock and bond markets.”*3

Hedge funds are opaque with regard to their strategies and positions, often
even to their investors.** Mutual funds, on the other hand, must comply with
SEC disclosure requirements, must have independent boards of directors, and
shareholder approval is required before the fund can engage in certain actions.#
Hedge funds are structured as limited partnerships, which provide a separation
of management from ownership.4¢ Furthermore, hedge funds have a lock-up
period, where investors are not permitted to withdraw their money. Tradition-
ally this period is one year; however, some of the bigger names in the industry
are now requiring investors to commit for four or five years.#” “This restriction
allows hedge funds to take positions in the most illiquid corners of the market
including options, futures, derivatives, and unusually structured securities.™®
Again, this is a difference to mutual funds, which do not tend to require that
investors commit to lengthy investment periods.

36. See generally 15 U.5.C. § 80b {2000).

37. Id. See generally U.S. Sec. anD ExcH. Comm’'n, MARGIN: BorRrOWING MONEY TO PAY FOR
Stocks, Ang. 6, 2003, htip:/fwww.sec.gov/investor/pubs/margin.htm {Trading on margin is “borrowing
money from your broker to buy a stock and using your investment as collateral. Investors generally use
margin to increase their purchasing power so that they can own more stock without fully paying for it.
But margin exposes investors to the potential for higher losses.).

38. See 15 U.S.C. § 80a-18(a)(1){A) (2000) (mandating that investment companies have a debt-to-
asset ratio of approximately one to three).

39. Id

40. Laura Edwards, Looking Through the Hedges: How the SEC Justified Its Decision to Require
Registration of Hedge Fund Advisers, 83 Wasa. U. L.Q. 603, 609 (2005).

41. Id

42, I

43, Id 1n.49 (quoting RoserT A. JAEGER, Ari Asour Hepce Furnps 4 (2003)).

4. Goldstein, 451 F.3d at 875.

45. Id. at 876.

46. I1d

47. Hedge Funds: The New Money Men, supra note 20, at 64.

48. Id.
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D. THE GROWTH OF HEDGE FUNDS

Because most hedge funds are not registered, and operate as private entities,
it is difficult to ascertain the exact number of hedge funds and the capital under
their management. In 1968, the SEC estimated that there were 215 funds oper-
ating in the United States.*® In a similar study conducted in 1990, the estimate
rose to 610 funds with over $39 billion in assets.> This number has since
exploded even further. Today, it is estimated that there are over 10,000 hedge
funds with over 1.3 trillion dollars in capital; this represents a growth of almost
3,000 percent in the past sixteen years.>' It has been projected that by 2015,
hedge funds may grow to $6 trillion dollars in assets.”? This explosive growth
can be partially attributed to the mystique of the industry, where potential inves-
tors think hedge funds provide exponential growth with little risk.>* In more
tangible terms, this growth can be attributed to the increase in institutional in-
vestors and the birth of “hedge funds of funds.”

1. Pensions and other institutions

One cause behind the rise in hedge funds is that pensions and institutions are
now heavily invested in the industry.* Many financial advisors espouse that
even a conservative investment portfolio should invest in hedge funds as a
means of diversifying risk.55 The 1990s were a rocky time for many pensions
and institutions because they were heavily invested in the equity markets, which
suffered substantial losses in the 2000 to 2002 bear market.3® After this, institu-
tions looked for investments that would offset some of the risk associated with
‘investing largely in equity markets. Institations, and specifically pensions, are
attracted to hedge funds because they offer a diversified source of return that is
not directly correlated to the equity market.>”

2. Hedge Funds of Funds (HFOF)

An HFOF is an investment company that invests all or a large portion of its
assets in different hedge funds in order to maximize returns and further mini-

49, LowENSTEIN, supra note 11, at 26.

50. Id.

51. Role of Hedge Funds in Our Capital Markets: Before the Subcomm. on Securities and Invest-
ment of the Senate Comm. on Banking, Housing, and Urban Affairs, 109t Cong. (2006) {statement of
Susan Ferris Wyderko, Acting Director of the Division of Investment Management, Securities and
Exchange Commission).
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53, LoweNSTEIN, supra note 11, at 25-26.

54. Implicdtions of the Growth of Hedge Funds, Staff Report to the Sec. and Exch. Comm’n, 43-44
(2003).

55. Id at 5.

56. Hedge Funds: The New Money Men, supra note 20, at 64.

57. Implications of the Growth of Hedge Funds, supra noie 54, at 5.
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mize risk.>® Largely, institutional investors, who prefer these funds because
they dilute the risk associated with placing all of one’s money with just one
hedge fund manager, have fueled the growth of HFOFs.® HFOFs traditionally
invest in 15 to 25 funds, so the failure or underperformance of one hedge fund
will ot ruin the whole.®° Essentially, investing in an HFOF provides an addi-
tional layer of risk protection to an investor.®! However, this protection comes
with added costs. Opponents of HFOFs argue that investors often do not realize
that they are paying double the fees: one fee to the hedge fund manger, and
another to the HFOF manager.52 However, this criticism overlooks the benefit
provided by HFQFs. Due to the opaqueness of hedge funds and the restrictions
on marketing, it is often difficult for investors to find information on specific
hedge funds and hedge fund managers. In an otherwise unregulated investment
area, HFOFs provide necessary due diligence to their investors, offering them
information about hedge funds and hedge fund managers that is otherwise lack-
ing. The managers of HFOFs are accountable to their investors for ensuring
that they are investing in profitable hedge funds, and for this service, they
charge a fee. '

. ReGULATION
A. SYNOPSIS OF THE REGULATORY SCHEME

Most hedge funds are exempt from government regulation under the Securi-
ties Act of 1933,5% the Securities Exchange Act of 1934,%* the Investient Com-
pany Act of 1940,55 and the Investment Advisers Act of 1940.%¢ Hedge funds

permitting the SEC to have very little oversight on the industry.

“The Investment Company Act of 1940 directs the Commission to regulate
any issuer of securities that ‘is or holds itself out as being engaged primarily . . .
in the business of investing, reinvesting, or trading in securities.”®” At first
glance, it would appear that hedge funds woula fall under this act, since a hedge
fund engages in investing in securities on behalf of its sharcholders.¢® How-

58. Id. at 67.

59. Id

60. David Harper, Introduction to Hedge Funds— Part Two (Dec. 10, 2003), http://www inves-
topedia.com/articles/03/121003.asp.
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65. Id US.C. § 80a.
66. Id U.S.C. § 80b.
67. Goldstein, 451 F.3d at 875 (citing 15 U.S.C. § 80a-3(a)(1)(A) (2000)).
68. Gibson, supra note 1, at 694.
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ever, hedge fund organizers are careful to tailor their funds in such a way that
they fall under one of the two exceptions to the Investment Company Act’s
definition of “investment company™: sections 3(c)(1) and 3(c)(7).%

“Section 3(c)(1) . . . excludes from the definition of investment company any
issuer whose outstanding securities (other than short-term. paper) are benefi-
cially owned not by more than 100 investors and which is not making and does
not presently propose to make a public offering in its securities.”® Keys to this
exclusion are that institutions and pensions count as one investor, and the fund
cannot market to the public.”

“Section 3(c)(7) excludes from the definition of investment company any is-
suer whose outstanding securities are owned exclusively by persons who, at the
time of acquisition of such securities, are ‘qualified purchasers,” and which is
not and does not at that time propose to make a public offering of its securi-
ties.”72 The rationale for this exclusion is that therc are certain sophisticated
investors who do not need governmental protection.”> These investors are capa-
ble of understanding the risks, and their net worth is capable of withstanding a
large loss.” Funds qualifying for this exemption will usually have a maximum
of 499 investors, in order to escape registration and reporting under the Securi-
ties Exchange Act of 1934.7°

Hedge funds are exempt from registration and the prospectus distribution re-
quirements of the Securities Act of 1933.76 This act does not require securitics
companies to comply, provided they only make private offerings to “accredited
investors.”” Exemption under this rule also requires additional measures, in-
cluding restrictions on advertising, soliciting, and reselling.”®

Lastly, hiedge fund managers are exempt from the Tnvestment Advisers Actof
1940. Although they technically fall under the definition of “investment advis-
ers,”” they escape SEC regulation under the 203(b) “private adviser exemp-

69. Id. (citing 15 U.S.C. §§ 80a-3(c)(1), 80a-3(c}7) (2000)).

70. Implications of the Growth of Hedge Funds, supra note 54, at 11.

71. Id at 11-12.
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sions, transactions with affiliates, investment risk, leverage and redemption rights.”).
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directors, officers, partners of the issuer; any person with income in excess of $200,000 per annum.”).

78. Hellrung, supra note 76 at 325.
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tion.”8 Section 203(b) exempts, “any investment adviser who during the
course of the preceding twelve months has had fewer than fifteen clients and
who neither holds himself out generally to the public as an investment adviser
nor acts as an investment adviser to any investment company under the. . .
Act.”L A hedge fund itself is considered a client in the above definition, so
managers who operate fewer than 15 funds qualify for this cxemption.®* The
rationale behind this is that each individual investor in the fund is not a client,
but rather a limited partner of the fund.®* Further, they have a fiduciary duty to
the fund, and not to the individual investors.

It is important to note that hedge funds are still regulated under section 206 of
the Investment Advisers Act of 1940, which prohibits an investment advisor,
whether registered or not, from engaging in fraud.®

B. GOLDSIEIN V. SECURITIES AND EXCHANGE COMMISSTON®?

In 2004, the SEC passed the “Hedge Fund Rule,” which sought to allow the
SEC to regulate hedge funds under the Investment Advisers Act of 1940.

The Hedge Fund Rule first defines a “piivate fund” as an investment company
that (a) is exempt from registration under the Investment Company Act by
virtue of having fewer than one hundred investors or only qualified investors;
(b) permits its investors to redeem their interests within two years of invest-
ing; and {c) markets itself on the basis of the “skills, ability, or expertise of
the investment adviser.36

The Hedge Fund Rule then goes on to explain that the funds that qualify under

this definition of a private fund “must count as clients the shareholders, limited

partners, members, or beneficiaries. . . of the fund.”#’

Essentially, through the Hedge Fund Rule, the SEC propounded that each
investor in a hedge fund was in all actuality a client in terms of section
203(b)(3) of the Act. The court in Goldstein did not agree with the SEC’s
interpretation of client, “[t]he advisor does not {ell the investor how to spend his
money; the investor made that decision when he invested in the fund.”®® Fur-
thermore, the court noted that a hedge fund manager owes fiduciary duties to

others, either directly or through publications or writings, as to the value of securities or as to the
advisability of investing in, purchasing, -or selling securities’”).
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the fund, not to the individual investors in the fund.®® The Commission articu-
lated that the purpose behind the Hedge Fund Rule was to “provide the protec-
tions afforded by the Advisers Act to investors in hedge funds, and to enhance
the Commission’s ability to protect our nation’s securities markets.”*0 Al-
though the purpose may have been genuine, the United States Court of Appeals
for the D.C. Circuit determined that the SEC could not regulate hedge funds
through the Hedge Fund Rule because the rule conflicted with the purpose un-
derlying the statute.®' Specifically, when turning to the legislative history, cur-
rent practice, and hedge fund organization, investors are not clients within the
scope of the Investment Advisers Act of 1940.%2

IIl.  Bexerrts oF HEDGE FunDs, aAND WHY MARKET AND SELF-REGULATION
ARE EFFECTIVE

A. OEDGE FUNDS ARE BENEFICIAL TO THE MARKET

“At one extreme, hedge funds are attacked as dangerously unregulated cabals
wielding newfangled instruments of finance like vnguided missiles aimed at the
heart of world capitalism. At the other, hedge funds are celebrated as the great-
est market development since mutual funds.”®* As this demonstrates, there are
starkly opposing views regarding hedge funds and their effect on the market.
Although there are a small number of poorly managed funds that present a
problem, what many critics fail to understand is that most hedge funds are not
highly risky, and actually pose great benefits to the markets.

The vast majority of hedge funds are simple, straightforward, investment
pools that pose no threat to the financial system. In fact, they actually reduce
the frequency of crisis and add to the overall stability in the economy.”* Hand
in hand with the growth of hedge funds, we have seen a decline in market
volatility and an increase in market liquidity as hedge funds make the market
deeper and broader.?> According to some researchers, the reduction in market
volatility is not due to a long-term downward trend; but rathes, it appears to be

%0, Jd. at 881 (noting “[if the investors are owed a fiduciary duty and the entity is also owed a
fiduciary duty, then the adviser will inevitably face conflicts of interest. Consider an investment advi-
sor to a hedge fund that is about to go bankrupt. His advice to the fund will likely include any and all
measures to remain solvent. His advice to an investor in the fund, however, would likely be to sell.”).
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posed Dec. 10, 2004) (to be codified at 17 C.ER. § 275.203(b)(3)-2).
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Bd), hitp:/fwww . federalreserve.gov/boardDocs/Speeches/2005/20051 1152/default. htm.



54 NaT'L ITALIAN AMERICAN BAR ASS'N JOURNAL fVol. 15:43

the result of a structural shift in the global economy.?® From a microcconomic
perspective, greater market lquidity has caused overall volatility to decrease.®”
The growth of hedge funds has added significant liquidity to the markets.

Hedge funds are an important tool in lowering market volatility because they
provide liquidity and eliminate price gaps, which then leads to an increase in
efficiency in the market.%8 A fear exists that hedge funds could lead to higher
asset price volatility if investors suddenly withdraw their capital.®® However,
due to the basic structure of the funds, where investors lock in their money for a
set period, this fear is unfounded.’*® Furthermore, the industry is extremely
diverse and funds employ a multitude of strategies that ar¢ pot in any way coz-
related to one another.1®* Thus, when some funds do well, others will perform
poorly.12 This leads many experts to speculate that systemic risk will not man-
ifest because hedge funds are operating in very different areas of the market, 103

An additional benefit that hedge funds provide is that they operate in many
different sectors and niches of the market and are able to expose market irregu-
Jarities.1?* Hedge funds also fix incorrect pricing in financial markets that could
otherwise go unnoticed. “After all, it was hedge-fund short sellers who first
unearthed financial jiggery-pokery at Enron and elsewhere and tipped off
America’s regulators.”10

B. THE SEC WILL NOT BE ABLE TO EFFECTIVELY REGULATE

Former Chairman of the Federal Reserve Alan Greenspan has repeatedly ar-
ticulated that the government is not in a position to regulate hedge funds.’0¢ In
the first place, the SEC does not have the resources. The SEC is currently
understaffed, rendering it very difficult to add additional regulatory burdens on
the agency. Furthermore, doing so would divert federal resources from protect-
ing the public to protecting wealthy “accredited investors” who do not need
protection from the government. Furthermore, by requiring registration, the
SEC may in effect be adding to retailization because the average investor will
belicve that they are protected from financial loss, since the SEC is overseeing
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the industry. There is no evidence to show that registration will reduce the
dangers of investing in hedge funds.

Secondly, “[i]t would be very difficult to design a set of capital requirements
for hedge funds that is appropriately sensitive to the diversity and flexibility of
investment strategies that different funds employ and to the lack of diversifica-
tion in the portfolios of individual funds.”*%7 According to current Chairman of
the Federal Reserve, Ben Bernanke, “regulators would probably create more
harm than good if they tried to write rules for an industry that thrives on speed
and inventiveness.”1%8 Regulation is not needed because the banks and brokers
providing leverage to the industry are actively monitoring hedge funds in a
more effective manner than the government would be able to do.!® Additton-
ally, many worry that if the SEC pushes to regulate, many hedge funds would
move offshore, which would make it even more difficult for the government to
have any sort of oversight over the industry.

Most hedge funds are only a short step from cyberspace. Any direct U.S.
regulations restricting their flexibility will doubtless induce the more aggres-
sive funds to emigrate from under our jurisdiction. The best we can do in ry
judgment is what we do today: regulate them indirectly through the regulation
of the sources of their funds. We are thus able to monitor far better hedge
funds® activity, especially as they influence U.S. financial markets. If the
funds move abroad, our oversight will diminish,110

Hedge funds do not exist in a regulatory vacuum. The institutions lending to
hedge funds, clearing their trades, and holding their assets are directly
regulated. '

A further concern with regulation is that the success of hedge funds can be
attributed to their creative and fast-paced investment styles. By requiring over-
sight, successful strategies and tactics will be copied, which would make it dif-
ficult for hedge funds to perform. Furthermore, regulating the industry would
stifle the innovation that hedge funds thrive on.

Although the hedge fund industry has seen substantial growth in recent years,
it is estimated that the average size of each hedge fund is still relatively small
compared to other market players.!!! Based on this, some have argued that
hedge funds cannot present a systemic risk.'*? Their portion of the overall mar-
ket is just not large enough.
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110. Private-Sector Refinancing of the Large Hedge Fund, Long-Term Capital Management, Before
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C. MARKET REGULATION AND SELF-REGULATION ARE WORKING

One way that the effectiveness of self-regulation can be seen is in the fact
that around 11% of hedge funds close each year with virtually no effect on the
financial market.!'® The larger funds are generally thriving, growing, and be-
coming more productive. This is because they are well run, have sound risk
control, and their managers are building a name for themselves in the industry.
“[Three hundred] hedge funds manage more than $1 billion each and represent
roughly 90% of the assets in the industry today.”!'* According to Chairman
Benjamin Bernanke, the fact that many funds go out of business is normal in a
competitive market economy.15 The smaller poorly run firms that do not have
adequate risk controls are becoming a smaller and smaller part of the industry
and if a fund is not successful, investors leave and the fund folds.11¢ '

An interesting trend is that many of the larger funds are voluntarily register-
ing with the SEC. One reason why this is happening is that if a fund wants to
manage ERISA pension funds, they must be registered with the SEC. Because
these pension funds pose a huge growth potential, many of the larger funds are
opting to register in order to be able to tap into this market. ‘

D. RETAILIZATION OF HEDGE FUNDS IS BENEFICIAL TO SELF-REGULATION

“Investment vehicles that remain private and available only to highly sophis-
ticated investors have historically been understood not to present the same dan-
gers to public markets as more widely available investment companies. . . .77
One reason why regulators and legislators want to regulate the hedge fund in- -
dustry is that they want to protect people from what they perceive as the
“retailization” of hedge funds. “This retailization [is being] driven by hedge
funds loosening their investment requirements, the birth of funds of hedge funds
that [offer shares to the unaccredited public], and increased investment in hedge
funds by pension funds, universities, endowments, foundations, and other chari-
table organizations.”!*®* The SEC is concerned that this presents public policy
concerns.'!® In the first place, the SEC worries that although institutions them-
selves qualify as “accredited investors,” the individual investors in the pensions
and other institutions do not.'2® This, however, is unfounded. In the first place,
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pensions are pursuing hedge funds precisely because of the high returns they
can provide, and many pension managers see hedge funds as an excellent tool
for diversifying risk. Hedge funds usually comprise only a small percentage of
a pension’s overall portfolio and actually serve as a cushion for the “little guy”
who regulators want to protect.*?! According to Mr. Goldstein, the plaintiff in
Goldstein v. Securities and Exchange Commission, this fear should not lead to
regulation of hedge funds, but should be dealt with by ensuring that pension
fund managers are competent enough to provide the due diligence needed to
successfully invest their portfolios.122

The growth of HFOFs has been worrisome to regulators, as investors of these
funds do not have to meet the same statutory requirements that an investor of a
hedge fund must meet. The minimum initial investment in an HFOF is less
than in a traditional hedge fund, beginning as low as $25,000.12 If regulators
fear this hurdle is too Jow, then this minimum investment should be raised.
However, what many critics fail to recognize is that the growth of HFOFs has
actually been highly beneficial to the self-regulation of the hedge fund industry.
HFOF managers research the backgrounds of hedge fund managers, their in-
vestment style and performance, and provided information to investors that
would otherwise be difficult to obtain. Another key benefit that HFOFs provide
is in terms of valuation. Some hedge funds invest in illiquid investments that
are difficult and often highly subjective to value.'* The managers of HFOFs
are better equipped to grapple with complex valuations and arrive at a more
realistic price than an investor.

When talking about regulation, and why the current self-regulation is work-
ing, it is important to note that many HFOFs actually register with the SEC
even though they could fall under the exemptions. They do this because they
want 1o be able to market their funds to the public.12

E. CASES IN POINT; LONG TERM CAPITAL MANAGEMENT (LTCM) AND
AMARANTH ADVISORS

Since the collapse of Long Term Capital Management (L. TCM) in 1998, reg-
ulators have been concerned about the risks posed by hedge funds. LTCM was
an arbitrage fund that employed some of the nation’s brightest financial minds
and for a while was considered the golden child of the industry. In its first few
years,“[t]he fund had racked up returns of more than 4() percent a year, with no
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losing stretches, no volatility, seemingly no risk at all.”!26 The fund amassed
over $100 billion in assets, the majority of which was borrowed from a few
Wall Street banks.?” In addition to being highly leveraged, LTCM also had
thousands of derivative contracts with nearly every bank on Wall Street that
accounted for over $1 trillion worth of exposure.*?® One of the key strategies
that the fund employed was to frade in government bonds of the G7 nations.!?®
Trouble began with the devaluation of the Russian ruble, which then triggered
devaluations throughout Asia and into Brazil and caused the fund to suffer mas-
sive losses. 13

“The problem this presented was far greater than just the collapse of LTCM.
I LTCM defaulted on its obligations, the banks would be left with derivative
contracts that were worthless.!3! The fear was that this would lead to a panic
where banks would be trying to unload their derivative contracts.’32 In the face
of this, the New York Federal Reserve encouraged the major banks to work in
concert to avert worldwide panic.3* All the major players stepped in and pur-
chased LTCM’s positions in order to avert a shock to the markets.'®* The indi-
vidual investors in LTCM lost what they had invested in the fund, but the
overall financial system was hardly affected. After the L.TCM fiasco, the hedge
fund industry grew without any major catastrophes. Then, in the fall of 2006,
another large hedge fund with enormous levels of leverage made a catastrophic
€ITOT.

Amaranth Advisors, a global hedge fund, took a position in energy that
proved fatal to the $9.2 billion dollar fund.’3> Amaranth lost $6 billion in en-
ergy positions and the rest of the fund had to be liquidated to meet margin calls.
This situation arose because a 32 year-old trader was permitted to take a large
gamble that natural gas prices would rise.}3¢ Unfortunately, for the fund, there
were no storms in the gulf this year, and the price of natural gas dropped. In
order to cover margin calls, the fund had to sell off its positions.

Some have argued that Amaranth poses more of a political threat than a
threat to the markets.?3” After the collapse of Amaranth, regulators and legisla-
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tors began vociferously arguing for regulation once again.’*® However, the
markets did not undergo any sort of systemic shock. JP Morgan Chase & Co.
and Citadel Investment Group LLC, a major hedge fund, purchased all of Ama-
ranth’s energy portfolio, thereby profiting in the transactions.'*

Both the LTCM and Amaranth situations actually prove that market and self-
regulation of the hedge fund industry is working. “In both cases, the financial
markets continned to operate seamlessly, without a hint that any sort of sys-
temic risk would actually manifest itself.”40 Furthermore, market discipline
prevailed, LTCM and Amaranth went out of business and the institutional man-
agers who invested in them were held accountable and lost clients. Addition-
ally, the clients of HFOFs are holding the managers accountable for their failure
to perform the due diligence that the clients paid for.

Many are propounding that the reason why we have averted catastrophe thus
far is that Amaranth was only invested in one sector of the market, and LTCM
was bailed out. However, this fails to look at the big picture. Part of why
systemic risk is averted has to do with the secrecy surrounding the industry. !+
Because hedge funds are not required to disclose their strategies and positions,
others are prevented from copying their strategies. This “lack of transparency’”
is actnally beneficial. “[Flrom an economic perspective, the absence of hedge
fund regulation both increases wealth by protecting property rights in informa-
tion, and eliminates systemic risk by preventing other investors from rushing
like lemmings to copy the investment strategies developed by hedge fund
managers.”142

IV. A Morg ErrecTIVE WaAY TO REGULATE
A. INCREASE THE MINIMUM INVESTMENT

If increased regulation is indeed needed, it should be done it in terms of the
rules that govern hedge fund eligibility. Investors in hedge funds are by defini-
tion supposed to be sophisticated. In order to ensure this, the Investment Com-
pany Act of 1940 requires that investment is limited to people with a net worth
of at least $1 million and an annual income of at least $200,000.'4* In order to
stave off regulation, some hedge fund managers are requesting these levels to
be raised to $1.5 million and $500,000 respectively.!** According to SEC
Chairman Christopher Cox, “under current rules-—which count illiquid assets

138. Id

139. 14

140. Macey, supra note 4, at Al8.

141. Id. :

142, Id.

143, David Enrich & Arden Dale, Hedge Fund, Regulate Thyself-Could Self-Policing Help Avoid
More Government Oversight?, WaLs St. 1., Oct. 14, 2006, at B4.

144. I1d.
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such as homes toward an investor’s overall net worth—many people who are
eligible to invest in hedge funds can end up placing ‘their entire life savings’ in
these unregistered vehicles.”'#5 The monetary threshold should be raised to
reflect the inflation that has occurred since the rule was last amended in
1982 146

B. RECGULATE THE LENDING INSTITUTIONS

The decisive factor that could lead to systemic shock pertains to the level of
exposure that lending institutions have to hedge funds. Oftentimes, banks do
not require sufficient collateral before lending vast sums of money to hedge
funds. Regulators should exarmine whether investment institutions are requiring
sufficient margin from hedge funds.'4? Additionally, lending to hedge funds
should have higher capital requirements. It is important that banks recognize
that additional collateral will be required when and if the market goes through a
stressful period.1#8 Providers of credit should require hedge funds to provide
transparency regarding overall profile detailing their strategies and risks. 149

Every hedge fund uses a brokerage firm, known as a prime broker, to process
its securities, clear its trades, and provide leverage. Hedge funds are small com-
panies lacking in the infrastructure necessary to operate in our financial mar-
kets. Hence, they depend on a prime broker to provide them with services.
Hedge funds do not physically control their securities, the prime broker does.
Prime brokers also provide leverage when they take short positions.

One alternative to governmental regulation is to look at prime brokerages.
There are only a handful of brokerage firms providing prime broker services to
thousands of hedge funids. To limit systemic risk and monitor aggregate hedge
fund activity, it would be a lot easier, and more efficient, to monitor the indus-
try from the prime broker side of the equation where the SEC can aggregate all
of the information to better understand the overall risk. It is far easier to gain a
snapshot of the industry this way than by trying to gain information on the
highly fragmented hedge fund industry itself.

CoNCLUSION

Increased regulation of hedge funds would slow innovation, limit liquidity
and be detrimental to the financial markets. Hedge funds do not pose the sys-

145. Id

146. Stare REPORT TO THE CoMM'N, MANAGED FUNDS Ass’N, IMPLICATIONS OF THE GROWTH GF
Hepce Funps (Nov. 21, 2003), http:/fwww.mfainfo.org/fimages/FDF/SEC_REPORT LETTER_I1_21.
pdi.

147. Phil Yzzo, Moving the Market: Economists See Hedge-Fund Risks-Survey Indicates Concerns
About a Lack of Oversight, Use of Borrowed Money, WaLr St. 1., Oct. 13, 2006, at C3.

148. Id.

149. Id.
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temic risk that many legislators and regulators fear. Although hedge funds are
by no means risk free, market discipline and industry self-regulation have
proven effective. If the SEC attempts to regulate the industry, it will likely do
more harm than good given the SEC’s limited resources. If the SEC truly wants
to protect investors, the current definition regarding who qualifies as a sophisti-
cated investor should be amended.



eéay v. MercExchange: Are State Street’s Days
Numbered?

Joun BEDNARZ

INTRODUCTION

The Supreme Court has held three categories of subject matter to be unpat-
entable: laws of nature, natural phenomena, and abstract ideas.! Under this line
of reasoning, unpatentable laws of nature included mathematical formulas and
computer programs.? However, in Diamond v. Diehr the United States Su-
preme Court held that a computer program, used in conjunction with a process
for curing rubber, was patentable.> Later in State Street Bank & Trust v. Signa-
ture Financial Group, the Federal Circuit turned heads by holding that a busi-
ness method was not an abstract idea as previously held, which instantly
provided patent protection for various technologies via the business method pat-
ent4 In State Street, the court held that

the transformation of data, representing discrete dollar amounts, by a machine
through a series of mathematical calculations into a final share price, consti-
tutes a practical application of a mathematical algorithm, formula, or calcula-
tion, because it produces ‘a useful, concrete and tangible result’ — a final share
price momentarily fixed for recording and reporting purposes and even ac-
cepted and relied upon by regulatory authorities and in subsequent trades.’

Since this decision in 1998, many patents have been granted for business meth-
ods that have been implemented by means of software and the Internet. Com-
puters and the Internct have saturated society to the point where anyonc can
check his or her e-mail or browse the Internet at nearly any place in the world
much to the detriment of many family dinners.® While eBay v. MercExchange
dealt with the injunction in patent cases, it is clear that the problems with the
business method patent have finally caught the eye of the Supreme Court.

1. Diamond v. Dichr, 450 U.S. 175, 185 (1981}

2 See Parker v. Fiook, 437 U.S. 584 (1978) (holding that a novel and wseful mathematical formuta
could not be patented); Gotischalk v. Benson, 402 17.8. 63 (1972) (holding that a compuier program
patent was too broad and sweeping).

3, Diehr, 450 1.S. at 192-193.

4. State St Bank & Trust Co. v, Signature Fin, Group, Inc., 149 F.3d 1368 (Fed Cir. 1998).

5-1d. at 1373.

6. Frank Langfitt, Blackberry or Crackberry?, NPR, Jan. 12, 2005, http://eww.npr.org/templates/
story/story.phpIstoryld=4279486.
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I. BackcrounD oF EBAY v. MERCEXCHANGE

Petitioner MercExchange holds a number of patents, including a business
method patent for “an electronic market designed to facilitate the sale of goods
between private individuals by establishing a central authority to promote trust
among participants.”” Defendants eBay and Half com operate very successful
and popular websites that allow private sellers to list goods that they wish to
sell, either through an auction or a fixed price, known on eBay as “Buy It
Now.”® MercExchange attempted to license its patént to eBay and Half.com,
but the companies failed to reach an agreement.® MercExchange proceeded to
file a patent infringement suit against eBay and Half com in federal court in the
Eastern District of Virginia.’® A jury found that eBay and Half.com did in-
fringe MercExchange’s patents and the district court granted MercExchange
$35 million in damages.!' However, the district court later denied permanent
injunctive relief and ruled that the “plaintiff’s willingness to license its patents™
and “lack of commercial activity in practicing the patents” was sufficient to
establish that the patent holder would not suffer irreparable harm without an
injunction.'? The court applied a four factor test based on well-established prin-
ciples of equity to determine whether a permanent injunction shouid issve: (1)
that the plaintiff suffered an irreparable injury; (2) that remedies available at
law, such as monetary damages, are inadequate to compensate for that injury;
(3) that, considering the balance of hardships between the plaintiff and defen-
dant, a remedy in equity is warranted; and (4) that the public interest would not
be disserved by a permanent injunction.'* The Court of Appeals for the Fed-
eral Circuit reversed and applied a completely opposite perspective by applying
a “general rule that courts will issue permanent injunctions against patent in-
fringement absent exceptional circumstances.”!* The Supreme Court of the
United States then granted certiorari to determine the appropriateness of the
Federal Circuit’s rule, vacated the decision, and remanded.s

Writing for a unanimous Supreme Court, Justice Thomas wrote the majority
opinion vacating the Federal Circuit’s and the district court’s decision. The
Court held that both the district court and Federal Circuit failed to apply the
traditional principles of equity fairly.!® The Court based its decision on the

7. U.S. Patent No. 5,845,265 (filed Nov. 7, 1995).

8. eBay Inc. v. MercExchange L.L.C., 126 8. Ct. 1837, 1839 (2006); Buy Ir Now, hitp://pages.ebay.
com/help/buy/buyer-binwml (last visited Mar. 18, 2007).

9. eBay, 126 8. Ct. at 1839.

10. See MercExchange L.L.C. v. eBay, Inc., 275 E.Supp.2d 695 (E.D. Va. 2003).

11. Id at 698. .

12, Id at 7T12.

13. Id. at 711.

14, MercExchange LLC v. eBay, Inc., 401 F.3d 1323, 1339 (Fed. Cir. 2005).

15. eBay, 126 8. Ct. at 1841.

16. fd. at 1840.
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statutory language of the Patent Act. The Patent Act indicates that injunctions
“may” issue “in accordance with principles of equity, not ‘must.” 17 Furiher-
more, patents are to have attributes of personal property.’® By drawing parailels
to copyright law, the Court rejected the Federal Circuit’s antomatic injunction

that followed a finding of patent infringement.’® '

In addition, the Court disapproved of the district court’s expansive rule,
which suggested that injunctions should not issue in a case such as this when a
plaintiff was willing to license its patents and failed to practice its patents corn-
mercially.20 The Court wrote that university rescarchers and sclf-made inven-
tors, who choose to license their patents, rather than develop them °
commercially, could be harmed.?! The Court tied its analysis to its nearly one- .
hundred year holding that exists in tension to the district court’s ruling.??2 In
Continental Paper Bag v. Eastern Paper Bag Co., the Court rejected the notion
that a court can deny injunctive relief to a patent holder who unreasonably de-
clined to practice its patent.?> Therefore, while the district court erred, the
Court held the Federal Circuit’s categorical grant of injunctions was too expan-
sive. The Court remanded the case to the district court to in order to determine
whether to grant or deny injunctive relief based on the equitable discretion of
the district court in relation to the four factors.?*

Although the Court chose not to advise the district court as to how decide the
case upon remand, the Court provided two concurrences that shed some light on
the Court’s views. Chief Justice Roberts wrote a concurrence that was joined
by Justice Scalia and Justice Ginsburg.?> Roberts wrote separately to note his
belief that history has shown that it is difficult for a patent holder to exclude
through monetary remedies.?¢ Roberts appears to favor a patent injunction and
wrote that “a page of history is worth a volume of logic.”™*

Justice Kennedy wrote a concurrence that was joined by Justices Stevens,
Souter, and Breyer.2? Kennedy writes to note that history may not be very
useful in deciding whether to issue injunctions for business method patents.?? .
Kennedy writes that companies that chose to license their patents rather than

17. 35 U.S.C. §283 (2000).

18. 35 U.S.C. §261 (2006).

19. eBay, 126 S. Ct. at 1840,

20. Id.

21 Id

22, Cont’l Paper Bag Co. v. E. Paper Bag Co., 210 U.S. 405, 422-430 (1908).

23. Id. at 422-430.

24. eBay, 126 S. Ct. at 1841.

25. Id. (Roberts, C.J., concurring).

26. Id.

27, Id at 1842, (Robents, C.1., concurring) (quoting Fustice Holmes’s language in New York Trust v.
Eisner, 256 U.S. 345, 349 (1921)).

28, Id at 1843 (Kennedy, I., concuiring).

29, Id.



66 NAT'L ITALIAN AMERICAN BAR Ass’N JOURNAL [Vol. 15:63

practice them, and later attempt to use them as a bargaining tool to charge exor-
bitant fees, do not deserve an injunction.?® Tn addition, Kennedy wrote that
“Injunctive relief may have different consequences for the burgeoning anumber”
of “vague and suspect” business method patents.3!

II. ANa1LYSIs oF EBAY V. MERCEXCHANGE

The Federal Circuit was established in 1982 in an effort to reconcile all pat-
ent appeals and to create a uniform body of case law and rules.?? Today, how-
ever, some have begun to wonder whether the Federal Circuit has become too
patent-friendly and has begun to stray off-track. For instance, the Supreme
Court has questioned the Federal Circuit’s decision apply a general rule that
allowed for an injunction whenever patent infringement occurred instead of fol-
lowing the statute: “[tlhe decision to grant or deny permanent injunctive relief
is an act of equitable discretion by the district court, reviewable on appeal for
abuse of discretion.”3 The Supreme Court has sat back and watched the Fed-
eral Circuit work from a distance and has rarely chosen to step in. For example,
in 1998, when the Federal Circuit decided that a business method patent excep-
tion never existed in State Street, the Supreme Court accepted that determina-
tion without investigation.?* Nonetheless, the Supreme Court’s granting of
certiorari in eBay has signaled that the Supreme Court realizes that there are
problems with the current state of patent law and will not just sit by idly any-
more. Justice Kennedy’s concurrence makes this clear.

Since State Street, there have been a wash of ridiculous patents. Amazon.
com and BarnesandNoble.com litigated for years over the “one-click patent”
and Priceline.com’s “name yout own price” patent also was hotly contested.?s
During oral arguments in eBay, even Chief Justice Roberts wondered aloud
whether he could have come up with patent 5,845,265 (‘265).36 The problem
with ‘265 ih eBay v. MercExchange is two-fold. First, companies like eBay are
not even sure when they ate infringing on such a vague patent. Secondly,
MercExchange exists merely to license its patents and never actually uses its

patents,

30. eBay, 126 8. Ct. at 1843.

31. Id

32. Marcia Coyle, Critics Target Federal Circuit, Law.Com, Oct., 19 2006, hitp://www . Jaw.com/jsp/
law/LawArticieFriendly jspHid=1161162317072.

33. Weinberger v. Romero-Barcelo, 456 U.S. 303, 320 (1982).

34. State St. Bank, 149 F.3d 1368, cert. denied, 525 U.S. 1093 (1999).

35. James Gleick, Patently Absurd, Mar, 12, 2000, N.Y. Times, available ar hitp:/fwww . nytimes.
com/library/magazine/homef20000312mag-patents.html.

36. Oral Argoment Transeript at 49, eBay, 126 S. Ct. 1837 (2006) {No. 03-130).
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A, VAGUENESS OF BusmieEss METHOD PATENTS

Business method patents are a disaster for patent law and our economy. A
patent need only have a “useful or tangible result,” and patent lawyers have
tricked over-burdened patent examiners over and over.3” The software/Internct
industry is forced to walk through a minefield when developing any new tech-
nology. With each line of code, a software engineer has to tiptoe and wonder
whether he has infringed upon the vast number of business method patents like
“265. Rather than innovating, technology companies spend vast amounts of
time litigating. Although the scope of patentable subject matter limits algo-
rithms and formulas from being patented,3® Stare Street has created the proviso
that an algorithm can be patented as long as it is. involved in something tangible.
So by cloaking algorithms in smoke and mirrors, patents ke ‘265 are issued
everyday in growing numbers.

Although MercExchange argues that eBay infringed on its patent after licens-
ing discussions, one is left to wonder what was going through eBay’s attorneys’
heads. With the language in the ‘265 patent, ¢Bay clearly thought they had
some wiggle-room to work with. Just what is an “an electronic market designed
to facilitate the sale of goods between private individuals by establishing a cen-
tral authority to promote trust among participants?” Chief Justice Roberts won-
dered aloud during oral argument how such a thing could have been patentable,
and he was right to do so. '

B. PartenT TROLLS

~ Although the Supreme Court is right in holding that the District Court’s rul-
ing was overly broad and could have the effect of harming inventors who work
in their own garage and small companies, Justice Kennedy was right to voice
his opinion in his concurrence. MercExchange is, for all intent and purposes, a
patent troll. A patent troll is a company, usually small, that holds patents to
merely license them and sue if licensing agreements are not reached.®® Many
instances occur in which a company invests years of research and development
into a product only to realize that one small trinket or widget involved in the big
picture infringes upon someone’s vaguely worded business method patents. A
company ends up setiling for an exorbitant amount of money, much more than
the license would be worth, in an effort to not scrap the entire project. eBay
was not the first big example of a patent troll creating a mess for a company. In

47. Tohn R. Allison & Fmerson H. Tiller, The Business Method Patent Myih, 18 BERKELEY TECH.
L.J. 987, 1007-1012 (2003).

38. 35 U.S.C. §101 (2006).
39, Underdog or Patenr Troll, BusmessWEEk, Apr. 24, 2006, http:/fwww.businessweek com/
magazine/content/06_17/b3981070.htm.
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the recent Blackberry case, Research in Motion settled for $612 million just to
keep its business afloat and the Blackberry functioning.4®

On the other hand, it is extremely important to not discourage the small high-
tech compantes from developing tomorrow’s technology. Perhaps Kennedy’s
concurrence was motivated by his desire to assist big business. Many big com-
panies hold hundreds and thousands of patents in an effort to drown out the
small developers. But many small developers are the reason why the future is
so bright. Without the full protection of a patent, which is realized through the
injunction, there is little incentive for a small company or a single inventor to
develop an invention only to have a large company come along and argue that
an injunction is not warranted because this particular inventor chose to license
his invention rather than practice it. Many small companies simply cannot af-
ford to practice their patent and when a company or inventor licenses its patent,
it should not be penalized. Although the issne on remand is whether an injunc-
tion should be issued in eBay v. MercExchange, this case illuminates the major
problem with business method patents.

. Tue Court SHOULD ADDRESS §101

The Supreme Court should use eBay as a stepping stone to realize that the
Federal Circuit needs checking up on now and then. Although eBay was techni-
cally related to patent injunctions, Justice Kennedy’s concurrence shows some
justices” contempt for business method patents. The Supreme Court has not
addressed the Patent Act’s patentable subject matter provision, §101, since
1981.4t The problem is not “patent trolls” but that business method patents
have become too expansive, and honestly, ridiculous. Prior to eBay v.
MercExchange, the Supreme Court punted away the option to voice its opinion
on the Patent Act’s patentable subject matter provision in §101 in LabCorp v.
Metabolite.#2  Although this case was related to a patent for the process for
diagnosing the deficiencies of two vitamins, Justices Breyer, Souter, and Ste-
vens all dissented from the Court’s dismissal of certiorari.*? These three jus-
tices joined Justice Kennedy in his eBay concurrence, and it is apparent that at
least four of the nine justices are dying for a chance to address patentable sub-
ject matter. In fact, the Metabolite Labs dissent notes that it has never held that
a process is patentable even if it produces a “useful, concrete, and tangible re-
sult.”# In fact, the Court held an opposite result in 1854, and it appears ripe to

). Underdog, supra note 39.

41. See Diehr, 450 U.S, 175 (1981).

42. Lab. Corp. of Am. Holdings v. Metabolite Labs., Inc., 126 S. Ct. 2921 (2006).

43. Id. at 2921 (Breyer, J., dissenting); Peter Zura’s 271 Patent Blog, Is An Attack on State Street in
the Works? http:/f271patent blogspot.com/2006/08/is-attack-on-state-street-in-works.html (Aug. 13,
2006, 16:06 EST).

44. Metabolite Labs, 126 8, Ct. ar 2928,
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set the record straight.*® Coupled with the Chief Justice’s comments during
eBay’s oral argument, despite his slightly favorable concurrence in eBay, he 100
showed his contempt for business method patents. So there is now a majority
of current justices who have voiced their concern over business method patents.
Congress attempted in 2005 and 2006 to reform the current Patent Act in a
number of ways."® Congress addressed the problem such as when one widget
used in a project possibly infringes and can hold up an entire project. Congress
also has a desire to help educate federal district judges in new technologies.
However, Congress should focus on whether the current patent system is de-
signed for the foture. Software and the Internet changes at such a rapid pace
that business method patents are far too vague and troublesome to be used in
conjunction with rapidly advancing technologies. -

CoNCLUSION

With the flood of poor business method patents following the Federal Cir-
cuit’s State Street decision, our country’s patent system is awash with patents
that are arguably at odds with the Patent Act’s patentable subject matter provi-
sion, §101. While the Supreme Court has sat idly by since State Street in 1998,
Justice Kennedy’s concurrence in eBay and the Court’s dissent in Metabolite
show that the Court is itching for an opportunity to address patentable subject
matter and attempt to begin an end to the madness and manipulation of the
patent system. The Supreme Court has never upheld Stare Street and the busi-
ness method patent has been nothing but a bane on the software industry and the
Internet. Although the Supreme Court should address this issue, Congress, too,
cannot sit idly by and must addréss busitiess tethod patents.

45. O’Reilly v. Morse, 56 U.S. 62 (1854).
46. Patent Reform Act of 2005, H.R. 2795 108th Cong. (2005); Patent Reform Act of 2006, 8. 3818,
109th Cong. (2006); District Court Patent Pilot Program, H.R. 5418, 109th Cong. (2006).



Buckeye Check Cashing, Inc. v. Cardegna:
Congressional Policy Favoring Arbitration
Remains the Law of the Land

NicuorAs BIrck

INTRODUCTION

The Supreme Court granted certiorari in Buckeye Check Cashing, Inc. v.
Cardegna to resolve whether courts of law have jurisdiction over disputed con-
tracts that contain arbitration clauses. The Court, relying on its own well-devel-
oped precedent, held that where a party challenges the legality of a contract as a
whole, and not the legality of the arbitration clause contained therein, the case
should go to the arbitrator to decide, and the courts, both federal and state, do
not have jurisdiction. Federal law embodied in the Federal Arbitration Act pre-
empted any other conclusion with its expression of national policy favoring
arbitration.

1. Facrual. BACKGROUND

Respondents John Cardegna and Donna Reuter entered into various deferred-
payment transactions with petitioner Buckeye Check Cashing, Inc. (Buckeye),
in which they received cash in exchange for personal checks in the amount of
the cash plus a finance charge.! For each separate transaction entered into with
Buckeye, the respondents signed a “Deferred Deposit and Disclosure Agree-
ment.”?> Each agreement signed by the respondents included arbitration provi-
sions allowing any dispute arising from the transaction to be resolved by
binding arbitration.? “These provisions required arbitration upon election by ei-
ther party to the transaction, and declared that any claim, dispute, or contro-
versy related to the agreement may be decided by “binding arbitration . . .
pursuant to a transaction involving interstate commerce, and shall be governed
by the Federal Arbitration Act (‘FAA’).™*

The respondents later brought a putative class action on behalf of all Florida
customers of Buckeye, alleging that the check cashing business, as operated,
charged usurious rates in violation of state law, rendering it facially ¢riminal >
Respondents also argued that since the rates charged were usurious and criminal
in pature, the agreements entered into between the parties were void ab initio

. Buckeye Check Cashing, Inc. v. Cardegna, 126 S. Ct. 1204, 1207 {2006).
d :
Id
Id.
Id

R
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(from inception) and therefore could not be enforced against them.® After re-
spondents filed suit in state court, Buckeye immediately moved for an order
compelling arbitration.”

II. ProcepuraL HisTORY

In the trial court, Buckeye moved to stay the proceedings and to compel
arbitration, as per the terms of the contract.®# The frial court denied the motion,
relying on Florida precedent to hold that the courts, not arbitrators, should re-
solve claims that a contract is illegal and void ab inific.” The Florida appellate
court reversed, holding that the arbitration agreement was enforceable because
the customers were not challenging the arbitration provision itself but the con-
tract as a whole.! The appellate court noted that the trial court erroneously
failed to construe the arbitration agreement consistently with Prima Paint Corp.
v. Flood & Conklin Manufacturing Co.,!! in that “federal law controls because
the arbitration agreement expressly provides that ‘this arbitration Agreement is
made pursuant to a transaction involving interstate commerce, and shall be gov-
erned by the Federal Arbitration Act. .. .””12

On appeal, the Florida Supreme Court stated that the appellate court’s deci-
sion created inconsistency among the Florida Districts and reversed in favor of
the respondents.t? The court held that since the contract as a whole was illegal
ab initio, the arbitration clause was illegal, unenforceable, and unseverable.'+
The court declared that since the contract was “entirely void fand not voidable]
as a matter of law, all of its provisions, including the arbitration clause, would
be nullified as well.”15 It further reasoned that enforcing such an agreement to
arbitrate could “breathe life into a contract that not only violates sl:ate law, but
also is criminal . . . .16 :

IIf. LecaL FRAMEWORK

In an opinion by Justice Scalia, the Supreme Court ruled 7-1 that the Florida
Supreme Court had erred in declining to follow Prima Paints.!” The Court also

6. Buckeye Check Cashing, 126 5. Ct. at 1207.

7. Id

8. Id

9. Id.

10. Id.

11. 388 U.3. 395 (1967).

12. Buckeye Check Cashing, Inc. v. Cardegna, 824 So.2d 228, 230 (Fla. Dist. Ct. App. 2002).

13. Cardegna v. Buckeye Check Cashing, Inc., 894 S0.2d 860, 861 (Fla. 2005).

14. Id. at 861-63.

15. Id.

16. Jd. (citing Party Yards, Inc. v. Templeton, 751 So.2d 121, 123 (Fla. Dist. Ct. App. 2000)).

17. Buckeye Check Cashing, 126 S. Ct. at 1209 (Alito, J_, did not take part in the consideration of the
case),
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held that the Florida Court erred in making the distinction between contracts
that are void and voidable as they pertain to the severability of arbitration
clauses.!® In making this decision, the Court relied heavily on precedent and
continued its long tradition of recognizing a national preference for arbitration
embodied in the Federal Arbitration Act.}? '

Justice Scalia began the Court’s analysis with reference to the oft-stated pol-
icy reasoning the Court has given to the FAA: that Congress enacted the statute
in order “[t]o overcome judicial resistance to arbitration” and to declare a na-
tional policy favoring arbitration.2® He then outlined the two types of chal-
lenges to the validity of arbitration agreements, that is, those that challenge the
validity of the arbitration agreement itself and those that attempt to chalflenge
the validity of the contract as a whole?! He characterized the respondents’
claiin as the second type, an attack on the legality of the “contract as a whole
(including its arbitration provisiom)[; that it] is rendered invalid by the usurious
finance charge.”?2 ,

After summarizing the case, Justice Scalia outlined the relevant precedent
that had been rejected or ignored by the Florida courts.?* The Court recognized
that Prima Paint and Southland Corp. v. Keating® controlled the disposition of
the case by establishing threepropositions:

First, as a matter of substantive federal arbitration law, an arbitration provi-
sion is severable from the remainder of the contract. Second, unless the chal-
lenge is to the arbitration clause itself, the issue of the contract’s validity is
considered by the arbitrator in the first instance. Third, this arbitration law
applies in state as well as federal courts.*

Tti opposition to the arpument of the respondents and the position adopted by
the Florida courts, the Court held that because Southland Corp. applied federal
arbitration law to state courts, this required a following of Prima Paint.>®
Under such precedential authority, “because respondents challenge the Agree-
ment, but not specifically its arbitration provisions, those provisions are en-
forceable apart from the remainder of the contract. The challenge should
therefore be considered by an arbitrator, not a court.”?’

The Court then moved to the issue that the Florida court found dispositive:
whether the distinction between void and voidable contracts was a proper con-

18. Buckeye Check Cashing,; 126 8. Ct. at 1209.

19. 9 US.C. §§ 1-16 [Hereinafter ‘FAA’].

20. Buckeye Check Cashing, 126 S. Ct. at 1207.

21. Iid. at 1208.

22, 1d

23. Id ai 1208-1209.

24. Prima Faint, 388 U.S. at 395; Southland Corp. v. Keating, 463 U.8. T (1934).
25. Buckeye Check Cashing, 126 8. Ct. at 1200.

26, Id

27. Id
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sideration for the state courts to use in justification of their inconsistency with
Prima Paint2® According to the Florida court, “Florida public policy and con-
tract law [permit] no severable, or salvageable, parts of a contract found illegal
and void under Florida law.”? According to Justice Scalia, “Prima Paint
makes this conclusion irrelevant.’3® Thus, the answer given regarding whether
a void contract was exempt from FAA preemption was a resounding negative.

In coming to this conclusion, the Court’s opinion addressed the respondents’
argument that the language of section 2 of the FAA applies only to a “contract,”
which, under state law, would not be possible where the agreement is void ab
initio due to illegality.3! Justice Scalia wrote, “We do not read ‘contract’ 50
narrowly.”2 According to the Court, since the word contract was used four
times in section 2, and because its last use was to allow arbitration provision
challenges upon grounds for the revocation of “any contract,” “[t}here can be
no doubt that ‘contract’ . . . must include contracts that later prove to be void.”™*?

Justice Thomas was the lone dissenter of the case, taking a position in accord
with the Florida court. He stated that he remained of the view that the “[FAA]
does not apply to proceedings in state courts.”* In his view then, the FAA
could not displace a state law that prohibits the enforcement of an arbitration
clause in a contract that would be unenforceable under state law.

V. DiscuUssioN

In Buckeye Check Cashing, the Court property concluded, based on a long
tradition of precedent, that the FAA preempted state laws attempting to hamper
the expressed national policy preference for arbitration. To hold otherwise
would have allowed states to overcome Congress” expressed desire to favor
arbitration. This, in turn, would have allowed the states to develop their own,
inconsistent substantive laws, frustrating the purpose of the FAA. It would also
turn well-developed Supreme Court precedent interpreting the national policy
favoring arbitration on its head, overruling numerous important cases and creat-
ing potentially limitless litigation over the hundreds of thousands of contracts
made in reliance on that tradition.

In enacting the FAA, Congress intended to promote a more uniform system
of alternate dispute resolution among the states and to help companies relying
on arbitration clauses to be able to better handle claims against them that might

28. Buckeye Check Cashing, 126 8. Ct. at 1209.

29. Cardegna, 834 So0.2d at 864

30. Buckeye Check Cashing, 126 §. Ct. at 1209,

31. Id. at 1210,

32. Id

33. Id

34, Jd at 1211 (Thomas, J. dissenting (citing Allied-Bruce Terminix Co. v. Dobson, 513 U.S. 263,
285-297 (1995} (Thomas J. dissenting))-

35. Id
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arise in different states around the country. This benefit to companies, in al-
lowing them to be more prepared for claims, has resuited in a reduction in the
costs of doing business nationally and internationally, thus allowing for the sav-
ings to be passed on fo consumers. If arbitration clauses were not severable
from otherwise illegal contracts, the costs to companies fo fight claims in every
jurisdiction would be enormous and highly detrimental to the national economy.
Also, the hundreds of thousands of contracts made in reliance on the status quo
of Supreme Court precedent would result in extraordinarily high primary, sec-
ondary, and tertiary administrative costs, as well as an overwhelming burden on
judicial resources. . ' :

Further, upholding Congressional policy and Supreme Court precedent that
favors private arbitration is the best decision in terms of institutional compe-
tence. The often technical disputes decided in such cases should be made by
those who have devoted their lives to becoming experts in the relevant field.
Courts of law and equity do not have the competence to become experts in the
many varying types of factual and legal issues that are subject to resolution by
arbifration. Such disputes that do go to courts often require the expense of far
more (ime and resources by the parties in order o bring the judge up to speed
with the relevant knowledge. Expert arbitrators are able to accelerate the pro-
cess immensely merely by being experts. Favoring the continued development
of arbitration will ensure that such expertise will be put to good use and not
neglected in favor of overwhelming judicial dockets with cases that could be
wrongly decided by the inexpert jurist.

Not only would the judicial resources and administrative costs be exceed-
ingly overwhelming; but also the costs that would resuit from harming the
highly developed, expert, and organized arbitration profession would be incal-
culable. If state courts could undermine Congressional preference for arbitra-
tion and private settlement of disputes, an entire industry that has grown in
reliance on this would be irreparably damaged. Consumers would be able to
attack every contract perceptibly illegal in some way and take the decision away
from arbitrators.

V. AFTERMATH

Cases following the decision in Buckeye Check Cashing have for the most
part been consistent with the opinion. State courts might have finally begun to
recognize and accept that arbitration agreements will be enforced unless the
agreement to arbitrate itself is challenged. Most cases filed by consumers chal-
lenging the contracts they entered on grounds of contract illegality have been



76 NATL. ITALIAN AMERICAN BArR Ass’N JOURNAL - [Vel. 1571

sent to arbifrators based on Buckeye Check Cashing and Prima Paint.*¢ Cases
distinguishing from Buckeye Check Cashing have rightfully done so on the one
available ground, a challenge on the legality of the arbitration clause itself.?”

Despite the overwhelming response by courts in following Buckeye Check
Cashing, there have been a few cases where courts made dubious distinctions in
order to escape compelling arbitration. A questionable distinction has been
made in Crawford v. United Servs. Auto. Ass’n Ins.,® where the court held that
since the conftract in its entirety was an alternate dispute resolution agreement,
and thus not a severable provision of a larger problematic contract, the court
may determine the legality of the agreement as a whole,®

Alterra Healthcare Corp. v. Bryant makes another shaky distinction.*® The
court there made a tenuous finding that because the plaintiff challenged provi-
sions that fell under the heading “Arbitration and Limitation of Liability Agree-
ment” in the contract, it could refuse arbitration orders. This seems to be a
misreading of Buckeye Check Cashing, which would require the attack to be
made only on the provision requiring arbitration, not clauses that fall under the
same heading yet do not relate to the agreement to arbitrate per se. The plaintiff
must prove fraud or other illegality to void the actual provision that compels
arbitration, not related provisions under the same heading.

36. See e.g. Abduljaami v. Legalmatch.com, Inc., 2006 U.8. Dist. LEXIS 26327 (S.D.N.Y. 2006);
Ornelas v. Sonic-Denver T, Inc., 2007 U.S. Dist. LEXIS 6214 (D. Colo. 2007); Feil v. MBNA Am.
Bank, N.A., 417 F. Supp. 2d 1214 (D. Kan, 2006).

37. State ex rel. Vincent v. Schneider, 194 S.W.3d 853 (Mo. 2006); see also USA Payday Cash
Advance Ctr. #1, Inc. v. Evans, 2006 Ga. App. LEXIS 1067 (Ga. Ct. App. 2006) (correctly noting that
Buckeye Check Cashing left undiscussed what affect a waiver then reassertion of arbitration require-
ments ight have, and thus followed state Jaw and considerations of equity on the issue).

38. U.S. Dist. LEXIS 46433 (D. Colo. 2006);

39. Id

40. 937 So. 2d 263 (Fla, Dist. Ct. App. 2006).



Georgia v. Randolph: Warrantless Search and
Seizure and Its Impact on Domestic Violence

ANDREA FERRO

InTRODUCTION

It has been readily determined that when the police receive the consent of one
occupant, a warrantless search of the premises is lawful and any evidence
seized is admissible. But what happens when the police have the consent of one
occupant, when the other is present at the scene and expressly refuses consent?
In the recent Supreme Court term, the court decided objection over consent ima
warrantless search of a tesidence consisting of two or more cohabitants is not a
permissible search. While this decision, on its face, appears to grant more pro-
tection of Fourth Amendment rights against unlawful searches and seizures, it
also limits the ability of the police to aid domestic violence victims in domestic
dispute calls. By not allowing the police to enter a home under consent of one
and over the objection of the other, victims are at a severe disadvantage when
the dominating partner is the objector. B

Previous cases have stated that the consent of ope of the cobabitants is
enough to allow law enforcement officers to search the area without a warrant.
This is also known as actual authority. “Permission to search [can be] obtained
from a third party who possessed common authority over or other sufficient
relationship to the premises or effects sought to be inspected.”?

The courts have also expanded this and stated that consent to search on be-
half of a defendant is extended to those with what is called apparent authority.?
The court in Jilinois v. Rodriguez held that even if a third party does not possess
actnal common authority over the area searched; the Fourth Amendment is not
violated if the police, in good faith, relied on the person’s apparent authority .3
The court used a reasonable person standard to determine whether the police
would believe that the person giving consent had this apparent authority. If
someone of reasonable caution, in the same situation as the law enforcement
officers, believed that the consenting party had the authority to consent, then the
search does not violate the Fourth Amendment.* Georgia v. Randolph® deals
with the next extension of this privilege that calls into question the actual or
apparent authority of one cohabitant when the other cohabitant is present and
objecting. :

. United States v. Matlock, 415 U.S. 164, 170 (1974).
Tiiinois v. Rodriguez, 497 U.5. 177, 177 (1990).

. Hdoat 177,

. Id. at 188.

. Georgia v. Randolph, 126 8. Ct. 1515 (2006).

LhoB

7T
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1. Tux Supreme Court DECISION

In May 2001, Janet Randolph, wife of defendant Scott Randolph, left the
marital residence in Americus, Georgia with their son to live in Canada with her
parents.® On July 6, she and her son returned to the marital residence; the rea-
son for their return was unknown and does not affect the holding.” While they
were there, she called the police complaining of a domestic dispute and that her
husband had taken their son and left.®

When the officers got to the home, Mrs. Randolph told them that her husband
was a cocaine user whose addiction cansed them financial troubles.® While the
police were still there, Mr. Randolph returned to the home without their son,
who he said he left with a neighbor because he feared that his wife would leave
the country with him again.'? He also denied any cocainé use and instead said
it was Mrs. Randolph who had problems with drugs and alcohol.!!

One of the officers took Mrs. Randolph to get her son and when they re-
turned, she renewed her claims that her husband had drug problems and this
time added that there were “items of drug evidence” in the house.'? The officer
asked Mr. Randolph for permission to search the home, which he denied.!* The
officer then asked Mrs. Randolph for her permission, which she granted.!'* Mrs.
Randolph led the officers upstairs to a bedroom that she identitied as “Scott’s”
and they found a drinking straw with powdery residue that the officer thought to
be cocaine and was later confirmed as such.15

The officer then left the house to go to his police car to retrieve an evidence
bag and io call the District Attorney who instructed the officers to stop the
search and apply for a warrant.}¢ When the officer returned to the house, Mrs.
Randolph withdrew her consent.!” The police took the straw and the Ran-
dolph’s with them and applied for a search warrant, which they were granted.!®
They subsequently returned to the house and found more evidence of drug use,
which was used as the basis to indict Scott Randolph for possession of
cocaine.® '

6. Randolph, 126 5. Ct. at 1519.
7. Id.
8. 1d.
9. Id.
10. .
11. Randolph, 126 §. Ct. at 1519.
12. 1d.
13, Id.
i4. Id.
15. Id.
16. Randolph, 126 8. Ct. at 1519,
17. Id.
18. .
19, Id.
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At trial, Mr. Randolph, defendant, moved to suppress the evidence based on
the fact that it was the product of an illegal warrantless search.* The trial court
denied the motion because Mrs, Randolph had common authority to consent to
the search based on United States v. Matlock?! The Court of Appeals reversed
and was upheld by the Georgia State Supreme Court. They based their decision
on the ground that “the consent to conduct a warrantless search of a residence
given by one occupant is not valid in the face of the refusal of another occupant
who is physically present at the scene to permit a warrantless search.”?? They
distinguished this case from Matlock because Scott Randolph was not absent
from the scene when they asked Mrs. Randolph for her permission.

The Supreme Court granted certiorari to resolve the split of authority on
whether one occupant could give the police consent to search the residence
while the other occupant is present and objecting?* In a 5-4 decision, the Su-
preme Court affirmed the holding of the Georgia State Supreme Court that they
could not.?>

The majority stated that the decision that they made would have no bearing
on the ability of the police to protect domestic violence victims.26 They stated:

so long as [the police] have good reason to believe such a threat exists, it
would be silly to suggest that the police would commit a tort by entering. . .to
determine whether violence (or threat of violence) has just occurred or is
about 0 occur, however much a spouse or other cotepant objected.*”

They said that the right of police to enter a residence in order to protect some-
one against domestic violence has nothing to do with the issue in the case.?®

But the dissent makes a very valid argument, with which I agree, to the ma-
jority’s conclusion that this holding will not affect domestic violence sitnations.
“No sensible person would go inside in the face of a disputed consent” and an
officer would have no more right to enter then if they had no consent at all.??
However, the police in this situation did have a right to enter, “Mrs. Randolph
did not invite the police to join her for dessert and coffee; the officer’s precise
purpose for knocking on the door was to assist with a dispute. . .Mrs. Randolph
felt the need for the protective presence of the police.””?

20. Randolph, 126 §. Ct. at 1519,

21, Id.

22. Id.

23. Id. at 1520.

24, Id.

25. Randoiph, 126 5. Ct. at 1520,

26. Id. at 1525.

27. Id.

28, Id. at 1526.

29, Id. at 1537 {Roberts, I. dissenting).
30. Jd. at 1537-38 (Roberts, J. dissenting).
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II. Tue ProOBLEM

This court found that even though this was a domestic dispute call, when
Mrs. Randolph gave her consent to search the residence that she shared with
Mr. Randolph, because Mr. Randolph objected, the warrantless search was im-
permissible. But was not this the very circumstance they said that the decision
would not affect? What if the situation had been worse? What if the call came
in that Mr. Randolph had threatened to kili Mrs. Randolph, and when the police
arrived she said that she knew where “Scott’s gun” was and gave her consent
for them to search, but Mr. Randolph objected? Would they have to leave and
apply for a warrant? And what if they did get a warrant, would Mrs. Randolph

still be alive when they returned or would they now be investigating a homicide

instead of a domestic violence claim because they were not allowed to search
for the gun that killed Mrs. Randolph? If women knew that when they called
the police those police would not be able to come in and help them because the
abuser would object to the search, why would they call the police at all, espe-
cially if when they do and the police get there they only to have to leave again?
Calling would only make the abuser angrier and while the police are gone try-
ing to secure a warrant, the enraged abuser finishes what he started because he
knows that when the police get back they will search the house and arrest him.

IH. My ProrosaL

- The court in Rodriguez stated that:
what we hold today does not suggest that law enforcement officers may al-
ways accept a person’s invitation to enter the premiises. Even when the invita-
tion is accompanied by an explicit assertion that the person lives there the
surrounding circumstances could conceivably be such that a reasonable per-
son would doubt its truth and not act upon it without further inquiry.3?

Why can’t we take this theory-that the police need to further investigate before
entering and apply it to the police making further inquiry before leaving when
consent to search is being objected to?

In domestic violence situations, time is of the essence. The police need to be
able to enter the premises over the objective of one cotenant when the consent is
given by the other, especially where the police believe that the objecting coten-
ant is abusing the other. Just as the reasonable person standard is used to deter-
mine whether police can conduct a warrantless search of an area when consent
is given under apparent authority, that same standard should be applied when
there is objection over consent in a domestic dispute situation. If a reasonable
person in the same situation as the police would have entered and searched the
premises over the objection of one cotenant and the consent of the other to

31. Rodriguez, 497 US. at 188.
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protect a potential victim, then the warrantless search should be legal. If how-
ever, a reasonable person would not have entered, then it would be appropriate
and consistent with precedent for the officers to obtain a warrant before entering
the premises.

In addition, as a policy concern, when the police are there on legitifnate po-
lice business, i.e. a domestic dispute call, then the precedent set out in Texas v.
Brown™? should rule and they should be allowed to search the premises over the
objection. Brown states that when police are lawfully on the premises, there is
10 question that they could take evidence that was in-plain view or take further
action if it was supported by probable cause.>? :

Once the police are lawfully on the premises because they were called there
for a domestic dispute, requiring them to get a warrant to further their investiga-
tion would cause them to lose valuable amounts of time. Evidence could turn
up missing when the police return because the abuser knows that the police will
find it once they get the warrant. The victim could change her story, keeping
her in a situation where there could be continued violence because her abuser
has convinced her that she should not cooperate with the police. Or even worse
the victim could be killed to silence the accusations, all while the police were
out trying to get a warrant to “help” her.

CONCLUSION

This decision of the Supreme Court of the United States could have detrimen-
tal effects on victims of domestic violence. When police are not allowed to
enter and search the premises of cohabitants where one cohabitant consents and
the other objects, and the call is in tegards to a domestic dispute, the ramifica-
tions could be deadly. While the majority attempts to show that this decision
will have no affect on this area of law, it most certainly will. The court needs to
make the distinction between a warrantless search of an area that does not in-
volving domestic violence and an area that does. The decisions of the court
peed to be on a case by case basis, using the reasonable person standard, in
order to protect victims of domestic violence when they do finally get the cour-
age to call the police for help. The distinction could mean the difference be-
tween life and death.

32. Texas v. Brown, 460 U.S. 730 (1983).
33. Id



Merrill Lynch, Pierce, Fenner & Smith, Inc. v.
Dabit: Limiting Forum Selection for Securities
Fraud Class Action Lawsuits

ANDREW MAYO

INTRODUCTION

Many cases rest upon the seemingly simple issue of statutory interpretation.
Often, the Court is divided between textualists, those Justices who wish follow
the ordinary meaning of a statute, and those Justices who feel it is necessary 1o
Took to the intent of the legislature in drafting a statute or the problem that the
statute was created to remedy. In Merrill Lynch, Pierce, Fenner & Smith, Inc.
v. Dabit! (hereinafter “Dabit”), the Court was surprisingly undivided in its rea-
soning when it unanimously agreed on a broad interpretation of the Securities
Litigation Uniform Standards Act of 1998 (hereinafter “SLUSA”), which
preempts certain securities fraud class action suits that are brought under state
law.2 The Court relied on policy considerations and the purpose of the legisla-
tion, while ignoring a textualist approach.? It is not entirely clear whether the
Court’s interpretation of the statute is correct, although the implications of
Dabit should be seen in the near future.

I. STATEMENT OF THE CASE

Shadi Dabit (hereinafter “Dabit”) is a former broker of the investment bank-
ing firm Merrill Lynch, Pierce; Fenner & Smith, Inc. (hereinafter “Merrill
Lynch” or “the firm”).# Dabit filed a securities fraud class aciion against Mer-
rill Lynch in the United States District Court for the Western District of
Oklahoma on behalf of himself and other former and current brokers employed
by the firm.> The suit was brought in federal court, however the claims invoked
Oklahoma state law.6 Dabit’s claim was that Merrill Lynch manipulated stock
prices by publishing misleading research, thereby breaching its fiduciary duty
and covenant of good faith and fair dealing owed to its brokers.” This mislead-
ing research caused brokers and investors alike to hold on to overvalued stocks
much longer than they would have, had they been given accurate research and

. Merrill Lynch, Pierce, Fenner & Smith, Inc. v, Dabit, 126 5. Ct. 1503 (2006).
. Id at 1515,

Id.

. Id. ae 1507,

Id.

. Dabit, 126 8. Ct. at 1507.

Id.

-V R S TUI I
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analysis from the firm.8 The stock prices dropped rapidly upon discovery of the
truth about the incorrect research.® Dabit’s claim to damages arose from the
money that he lost from holding on to the overvalued securities, as well as the
lost commissions from his clients, who took their business to other brokers
upon the discovery of the misleading research.2®

Merrill Lynch motioned to have the case dismissed under the SLUSA, which
preempts securities fraud class action suits that are brought under state law that
allege fraud “in connection with the purchase or sale of a security.”*! The dis-
trict court granted Merrill Lynch’s motion to dismiss, finding that Dabit’s state
law claims were clearly preempted by federal securities laws under the
SLUSA.12 The Court of Appeals for the Second Circuit!® vacated the judgment
and remanded, finding-that Dabit’s claims fell outside the preemptive scope of
the SLUSA.!'* The Court of Appeals gave a narrow interpretation of the pre-
emption clause of the SLUSA.'> It stated that the alleged fraud of Merrill
Lynch had merely caused the plaintiffs to “retain or delay selling their securi-
ties” and had not fraudulently induced them to specifically “purchase or sell” as
required by the preemption clause of the statute.!¢ The United States Supreme
Court disagreed with the Second Circuit and gave a broad interpretation of the
SLUSA, which had the effect of preempting Dabit’s suit.1”

JI. Court's ANALYSIS

The issue in this case is whether Merrill Lynch’s alleged fraud was “in con-
nection with the purchase or sale” of a security.'® The relevant portion of the
SLUSA states:

No covered class action based upon the statutory or common law of any State
or subdivision thereof may be maintained in any State or Federal court by any
private party alleging a misrepresentation or omission of a material fact in
connection with the purchase or sale of a covered security.l?

8. Dabir, 126 8. Ct. at 1507.

9. Id.

10. Id.

11. Id.: Securities Litigation Uniform Standards Act of 1998, 15 U.5.C. § 78bb{H)(1)(A) (2006).

12. Dabit, 126 S. Ct. at 1508.

13.-Many-suits with claims similar to- that of Dabit’s were filed throughout the country simuliane-
ously against Merrill Lynch, invoking both federal and state law. The Judicial Panel on Multidisirict
Litigation transferred all of the suits against Merrill Lynch to the United States District Court for the
Southern District of New York. The judge in that court disrissed Dabit’s claim and the appeal to the
Second Cirenit followed. Id.

14. Dabit, 126 S. Ct. at 1508.

15. Jd.

16. Id.

17. Id. at 1515.

18. Id.

19, Securities Uniform Litigation Uniform Standards Act of 1998, 1S U.S.C. § 78bh(f{1)(A)

(2006}
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The Court interpreted this portion of the statute in a broad manner that includes
“holders” of securities along with “purchasers and selers.””2® This broad inter-
pretation had the effect of preempting Dabit’s class action claim.?!

The Court begins with a brief history of the language used in the preemption
clause of the SLUSA, which is virtually identical to language used in both Sec-
tion 10(b) of the Securities and Exchange Act of 1934 (hereinafter “§ 10(bY™)
and in Securities and Exchange Commission Rule 10(b)(5) (hereinafter “Rule
10(b)(5)").22 These two sections both prohibit fraud or misrepresentation “in
connection with the purchase or sale of any security.”?® The Court decided in
Blue Chip Stamps v. Manor Drug Stores that the remedies under Rule 10(bX)(5)
should be limited to “purchasers and sellers” of securities, rather than giving a
broad interpretation which wonld allow plaintiffs who neither purchased nor
sold to recover under the statute.?* One of the main reasons for the Court’s
narrow interpretation of “purchasers or sellers” in Blue Chip Stamps was to
prevent a flood of securities fraud claims.®

Next, the court discusses the enactment of the Securities Reform Act of 1995
(“Reform Act”), which was the Congressional response to a sharp increase in
the number of securities fraud class action claims.26 By passing the Reform
Act, Congress supported some of the same policy considerations used by the
Court in Blue Chip Stamps, and recognized that the increase in securities frand
class actions was having a negative effect on the entire economy.?’ The Reform
Act became an attempt to reduce abusive litigation by limiting damages and
attorney’s fees, imposing restrictions on the selection of lead plaintiffs, impos-
ing sanctions for frivolous litigation, and imposing heightened pleading require-
ments: for any class who wished to bring a claim under § 10(b) and Rule
10(b)(5).28 .

An unintended consequence of the Reform Act was an increase in state law
securities fraud class action suits.?® In an attempt to avoid the burdensome re-
quirements of the Reform Act, many plaintiffs avoided bringing claims under
federal law altogether and began to bring claims under state law, and often in
state court.3® Prior to the Reform Act, securities fraud class actions brought

20. Dabit, 126 3. Ct. at 1514,

21. Id.

22. Id. at 1509.

23, 1d

24. Id. at 1510 (citing Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 738 (1975)).

25, Dabit, 126 S. Ct. at 1510.

26. Hd.

27, Id.

28, Id. at 1511 {citing Private Securities Litigation Reform Act of 1995, 15 U.8.C. §§ 77z-1 and
78u-4).

29 Id.

30. Id.
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under state law had been quite rare.*' In response to the increased number of
state law class actions, Congress enacted the SLUSA in 1998 as an atterpt to
prevent these claims from “frustrating the objectives of the Reform Act.”** The
purpose of the Reform Act would be undermined if plaintiffs were able to easily
plead around preemption due to a narrow application of the preemption
clause.?3 Under a narrow interpretation, courts would still have an increased
number of securities fraud class actions because plaintiffs who merely held their
securities would be able to bring class actions invoking state law. The Court
also gives a final argument that the SLUSA only preempts state law class action
claims and has no effect on an individual plaintiff or groups of fewer than 50
plaintiffs. Under the Court’s broad interpretation, those who are-injured by se-
curities fraud will still have the right to bring an individual suit under state law.

0. ArcUMENTS SUPPORTING THE COURT'S BROAD INTERPRETATION

There is a substantial amount of case law that deals with the Court’s interpre-
tation of the “in connection with the purchase or sale” phrase of Rule 10(b)(5)
that supports a broad interpretation. The Court cites to Superintendent of Insur-
ance of New York v. Bankers Life & Casualty Co.7’* United States v.
O’Hagan,®*> and SEC v. Zanford®® as cases that give a broad and expansive
meaning to the phrase. These cases support the view that the fraud only needs
to “coincide” with a securities transaction and does not require a specific pur-
chaser or seller.3” The Court’s broad interpretation used in these cases, as well
as in Dabit, may seem to conflict with the narrow interpretation given in Blue
Chip Stamps; however, the Court stated that in Blue Chip Stamps it was. only
defining the scope of a private right of action under Rule 10(b)(5) and was not
defining the phrase “in conpection with the purchase or sale of a security.”
Therefore, there is no conflicting interpretation between the Court’s holding in
Blue Chip Stamps and in Dabit. 7 )

Congress was well aware of the meaning that the Court had given to the
phrase “in connection with the purchase or sale of a security” when it passed the
SLUSA.38 As the Court stated, when “judicial interprefations have settled the
meaning of an existing statutory provision, repetition of the same language in a
new statute indicates, as a general matter, the intent to incorporate its . . . juds-

31. Dabir, 126 5. Ct. at 1511 {citing H. R. Rep. No. 105-640, at 10 (1998); 8. Rep. No. 105-182, at
3-4 (1998)).

32. Id

33. Id

34. Superintendent of Ins. v. Bankers Life & Cas. Co., 404 U.S. 6 (1971).

35. United States v. O"Hagan, 521 1.8, 642 (1997).

36. SEC v. Zanford, 535 U.S. 813 (2002).

37. Dabit, 126 §. Ct. at 1513.

38. M
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cial interpretations as well.®® The meaning of the “in connection with” phrase
from Rule 10(b)(5) has been determined by previous judicial interpretations,
and these interpretations should be carried over and applied to Congress’ use of
the same language in the SLUSA.

Moreover, the purpose of the SLUSA was to prevent state law class actions
from interfering with the goal of the Reform Act, which was to keep the number
of securities fraud class action claims at a minimum. If the Court were to inter-
pret the SLUSA in a narrow manner, then the number of securities fraud class
action claims would increase and the purpose of the Reform Act would be de-
feated. Tied into this reasoning is that fact that under a narrow interpretation,
plaintiffs could easily plead around the preemption requirements and thus
render the statute completely useless. - A broad interpretation will prevent plain-
tiffs from taking advantage of the language of the statute in an attempt to avoid
its reach. This is probably the most compelling argument for a broad interpreta-
tion of the clause; however, it was only mentioned by the Court in dicta.

1IV. ArcuMmeNts AcGaINsT THE CourRT'S BrROAD INTERPRETATION

Some may find it surprising that the Justices who are normally strong sup-
porters of textualsim, such as Justice Scalia, did not object to the broad interpre-
tation adopted by the Court. Under a textualist argument, the ordinary meaning
of the preemption clause in the SLUSA clearly only applies to investors who
purchase or sell a security and is not applicable to one who simply holds a
security due to frauvdulent misrepresentation.®° The statute does not mention
“holders” of securities as being preempted from bringing class action suits
under state law.4* Congress clearly enumerated purchasers and sellers as the
two categories of investors whose state law claims will be preempted and the
Court should not read anything more in to the meaning of the statute than what
is clearly written.*?

This textualist argument is mentioned in a law review article written by Pro-
fessor Jennifer O’Hare of Villanova University School of Law.** Professor
O’Hare’s article was written prior to the Dabit decision; however she makes
several compelling arguments as to why courts should interpret the preemption
clause of the SLUSA in a narrow manner.** O’Hare mentions policy considera-

39. Dabir, 126 S. Ct. at 1511 (quoting Bragdon v. Abbott, 524 U.S. 624, 625 (1998)).
40. See 15 U.S.C. § T8bb{(1)(A) (2006).

41. Id.

42, Id.

43. See generally Jennifer O’Hare, Preempiion Under the Securities Litigation Uniform Standards
Act: If It Looks Like a Securities Fraud Claim and Acts Like a Securities Fraud Claim, Is It a Securities
Fraud Claim?, 36 Ava. L. Rev. 325 (2004).

44. Id. at 376-380.
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tions and federalism concemns as two of the main reasons why the preemption
clanse should be interpreted narrowly.*>

O’Hare discusses policy considerations that support a narrow interpretation
of the preemption clause of the SLUSA#¢ The “in connection with™ phrase
from Rule 10(b)(3) is virtually identical to the language of the SLUSA#7 The
“in connection with” portion of Rule 10(b)(5) has been interpreted by courts in
a broad manner, based on the policy considerations that were behind the enact-
ment of the rule, which were to protect investors and to maintain a safe market
that has a high level of integrity.*® A broad interpretation was necessary for
Rule 10(b)(5) in order to protect alf investors from fraud and misrepresenta-
tion.?® However, the SLUSA was not enacted with the same purpose of protect-
ing investors and the market, but was enacted with the purpose of preventing
plaintiffs from avoiding the requirements of the Reform Act by filing class ac-
tion suits under state law.5® This purpose does not require as broad of an inter-
pretation of the “in comnection with” phrase in the statute because the statute
was not created to protect investors.’! A narrow interpretation that would not
preempt class actions brought by “holders” would not violate any of the policy
reasons for which the SLUSA was created.’> Therefore, because the two stat-
utes were created for completely different purposes and are based on com-
" pletely different policy considerations, courts should not use the same broad
interpretation in the SLUSA that has been used with regard to the similar lan-
guage of Rule 10(b)(5).53

O’Hare also mentions federalism concerns as another compelling reason why
courts should interpret the preemption clause of the SLUSA in a narrow fash-
ion.5* In general, courts interpret removal and preemption provisions in a nar-
row manner in order to protect state law from being improperly interfered with
by federal law.5s “. .. [CJourts should also consider the importance of state
policies that might be frustrated if the state action is preempted.”® The impor-
tant and often overlooked policy of federalism should be taken into strong con-
sideration when courts are interpreting the preemption clause of the SLUSA.>7

45. Id.

46. OHare, supra note 43, at 376.
47. See SEC Rule 10b(3); see 15 U.S.C. § 78bb(fH{1)(A) (2006).
48. {O’Hare, supra note 43, at 376.
49. Id.

50. Id.

51. Id

52. Id

53, O’Hare, supra note 43, at 377.
54, Hd.

55. Id.

56. Id. at 379,

57. Id.
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CoNCLUSION

The Court determined that the preemption clause of the SLUSA should be
interpreted in a broad manner, which in effect, will preempt all future securities
fraud class action claims that are raised under state law. The clause will pre-
empt claims brought by those who allege damages from being frandulently in-
duced to purchase or sell securities, as well as those who allege that they were
fraudulently induced to merely hold on to securities longer than they normally
would have. The implications of Dabit can not yet be determined and only time
will tell if the holding in this case will have a negative effect on investors who
wish to bring their claims under state law. ’



Rice v. Collins: Reviewing Peremptory Challenges

Lert MoGHARI

INTRODUCTION

The Supreme Court in Rice v. Collins,! considered how much deference to
give to a state fact-finding in a federal habeas proceeding. The Court decided
that issue within the context of reviewing a defendant’s claim that a peremptory
challenge was used discriminatorily. '

I. BACKGROUND

The peremptory challenge system is a cornersione of the United States judi-
cial system, and despite at one point being used as means for discriminating
against certain types of jurors, it has survived. T he system has endured because
the Court has implemented various strategies in an attempt 1o eliminate any
discrimination in the jury selection process. The Court first addressed the abuse
of the peremptory challenge system in Strauder v. West Virginia,> where the
court struck down a statute restricting jury service to white men as being ra-
cially discriminatory. The Court held that a defendant was denied equal protec-
tion when members of his race were purposefully excluded from a jury.? After
Strauder, the Supreme Court was silent on the issue of peremptory challenges
for eighty-five years until the case of Swain v. Alabama,* where the Court again
had to look seriously at the use and abuse of peremptory challenges. The ques-
tion the Court looked at in Swain was whether an African-American defendant
was denied equal protection when the prosecution used peremptory challenges -
to exclude all the members of the defendant’s race from the jury.> The Court in
Swain held that if a prosecutor continued to exclude African-Americans from
the jury case after case, a presumption of purposeful discrimination would
arise.6 In its decision, the Court noted the extensive common law and statatory
history of the peremptory challenge’ and stressed the essential role that peremp-
tory challenges have in the trial process.® What is interesting about Swain i8
that instead of requiring explanations for peremptory challenges, the Court de-
lineated a test that presumed that the prosecutor’s motive in using the peremp-

. 126 8. Ct. 969, 969 (2006).
. 100 1J.S. 303, 304 (1880).
. Id. at 310.

. 380 1.S. 202 (1965).

Id. at 221.

, Id. ar 222-24.

. Id ai 212-17.

. Id at 219.
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tory challenge was to obtain a fair and impartial jury.® However, this
presumption could be overcome if the defendant could provide evidence that
the prosecution was discriminatorily using peremptory challenges in all its
cases.'0 The Swain test created a difficult burden for the criminal defendant to
meet because it required defendants to show a prosecutor’s previous conduct
over an indefinite amount of time. A court finally addressed this issue, con-
cluding that the economic and time restraints combined with the unavailability
of information, would make most criminal defendants unable to meet the Swain
test.)t Despite this criticism, the Swain test for proving purposeful discrimina-
tion in the use of peremptory challenges remained in effect until 1986, when the
Court decided Batson v. Kentucky.'?

The defendant in Batson, an African-American male, was indicted for sec-
ond-degree burglary and receipt of stolen goods.'® During jury selection, the
prosecutor used peremptory challenges to remove all the African-American in-
dividuals on the panel.2* The defendant argued that the prosecution’s dismissal
of all African-Americans violated his Sixth Amendment right to a jury com-
prised of a cross-section of the community.!> The defendant further argued that
his Fourteenth Amendment right to equal protection of the laws was violated by
the prosecutor’s discriminatory use of peremptory challenges.’ The Couxt be-
gan its opinion by asserting that purposeful discrimination against African-
Americans in the jury selection process did in fact violate the equal protection
clause of the Fourteenth Amendment.)” However, the majority rejected the
defendant’s challenge to the jury panel.’® The Court stated that criminal de-
fendants do not have a right to be tried by a jury consisting of individuals of
their own race.’® The Court also rejected the evidentiary standard of Swain®
and created a new standard where a criminal defendant could establish a prima
facie case of purposeful discrimination based on evidence of the prosecutor’s
discriminatory use of peremptory challenges during his own trial.?!

Batson sets forth a three part test where: (1) “the trial court must determine
whether the defendant has made a prima facie showing that the prosecutor exer-
cised a peremptory challenge on the basis of race;” (2) “if the showing is made,

9. Swain, 380 U.S.

10. 1d. at 224,

11. United States v. Pearson, 448 F.2d 1207, 1217 (5th Cir.1971).
12. 476 U.S. 79 (1986).
13. Id. at 82.

14. Id at 83.

15. id.

16. Md

17. Batson, 476 U.S. at 84.
18. Id

19. Id at 83.

20. Id. at 92-93.

21, Id. at 93.
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the burden shifts to the prosecutor to present a race-neutral explanation;” dnd:
(3) “the court must then determine whether the defendant has carried his-burden -
of proving purposeful disctimination.”?> ' .

The Supreme Court has on several occasions expanded the scope of Barso
For example, in Powers v. Ohio,?*> the Court extended Batson pr;dtectiﬁf
white criminal defendants. And in Georgia v. McCollum,2 the Court held that -
Batson challenges may be used by the prosecution in response to .'z_ﬂ_']_'cgjed d S+
criminatory use of peremptory challenges by the defense. Also, in Edmundon v.
Leesville Concrete Company,?s the Court extended the protection of Ba‘._tson.' to
civil litigants. And in J.E.B. v. Alabama ex. rel. T.B.;* the Court extended
Batson to gender classifications, which meant that peremptory strikes based on
gender were subject to the same three part fest as strikes based upon race.

Rice v. Collins is an interesting case because not only does it call into ques-
tion the usefulness of the three-step test set forth in Batson, but it asks another
question too, whether the peremptory challenge system does in fact provide a
tool to selecting an impartial jury or should it be abolished because it permits
litigants to silently discriminate against potential jurors or strike a juror for arbi-
trary reasons.

H. Facts

In the trial court of California, Collins was convicted of possessing cocaine
with the intent to distribute. During the trial, Collins objected when the prose-
cutor used two peremptory challenges to strike two African-Americans from the
jury; specifically Juror 16, who was a young female.?” Upon the objection, the
trial judge used the three part Batson iest t0 determine whether the prosecutor
had in fact exercised his peremptory challenges incorrectly. '

When asked, the prosecutor provided a race-neutral explanation for siriking
Juror 16, stating that the juror “had rolled her eyes in response to a guestion
from the court;” the prosecutor also stated that she was “young and might be too
tolerant of a drug crime;” and that she “was single and lacked ties to the com-
munity.”28 The trial court was satisfied with the prosecutor’s explanation and
rejected Collins’ challenge.?® Collins appealed, and the California Court of Ap-
peal affirmed his conviction.® Next, Collins filed a federal habeas petition,

22. Rice, 126 8. Ct. at 973-74.
23. 499 U.S. 400 (1991).

24. 505 U.S. 42 (1992).

25. 500 U.S. 614 (1991).

26. 114 §. Ct. 1419 (1994).
27. Rice, 126 8. Ct. at 972,
28, Id at 973.

29 Id.

30. Id
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which was denied by the district court3! A divided panel for the Court of
Appeals for the Ninth Circuit reversed, “Noting that . . . [AEDPA] governed
Collins’ petition, the panel majority concluded that it was an unreasonable fac-
fual determination fo credit the prosecutor’s race-neutral reasons for siriking
Juror 16.732 ‘

A trial court’s findings are reviewed for clear error when on direct appeal in
federal court.?® The Court noted that, “Under AEDPA, however, a federal
habeas court must find the state court conclusion ‘an unreasonable determina-
tion of the facts in light of the evidence presented in the State court proceed-
ing.””3* The Court also noted that a state court’s factual findings are presumed
correct and the petitioner must rebut that presumption by “clear and convincing
evidence.”* The problem was that the Ninth Circuit believed that the trial
couwrt erred when they applied the third step of the Batson analysis, “holding
that it was unreasonable to accept the prosecutor’s explanation that Juror 16 was
excused on account of her youth and her demeanor.”¢ The Ninth Circuit based
its conclusion on the fact that the trial court had not witnessed the eye rolling
and that, “no reasonable factfinder could have accepted the prosecutor’s rendi-
tion of the alleged incident because the prosecutor’s conduct completely under-
mined her credibility.”3” The Ninth Circuit was referring to the alleged conduct
of Juror 16, which included: (1) the prosecutor’s reference to another juror who
was struck from the panel as “voung,” even though she was in fact a grand-
mother; (2) the possibility, as revealed in the record, that the prosecutor struck
Juror 16 because of her gender; and (3) the prosecutor’s statement that she be-
Lieved Juror 16 might be “too tolerant of the crime,” which it viewed as a ex-
cuse sinee Juror 16 “disclaimed any other reason she could not be impartial 3%

The Court noted that the Ninth Circuit’s reasoning at best, “suggest[s] only
that the trial couort had reason to question the prosecutor’s credibility regarding
Juror 16°s alleged improper demeanor.”3® The Court believed however that this
alone did not compel “the conclusion that the trial court had no permissible
alternative but to reject the prosecutor’s race-neutral justifications and con-
clude Collins had properly shown a Batson violation.”#® The Court stated:
“[R]easonable minds reviewing the record might disagree about the prosecu-

31. Rice, 126 S.Ct. at 973.
32. Id.

33. Id. at 974

34. Id. (quoting 28 U.S.C. § 2254(d)(2) (2006)).
35. I (quoting 28 U.S.C. § 2254{e)(1) (2006)).
36. Rice, 126 S.CL. at 974.

37, Id.

38. Id. at 975.

39. Id.

40. Id, at 975-76.



2007] 2007 Case COMMENTS 95

tor’s credibility, but on habeas review that does not suffice to supersede the trial
couwrt’s credibility determination.”*

ML  ASSESSING THE USEFULNESS OF BATSON

In the concurrence for Rice v. Collins, Justices Breyer and Souter wrote that
this decision, “helps to illustrate Batson’s fundamental failings,” which they
note were pointed out by Justice Thurgood Marshall over twenty years ago in
his concurrence in Batson.®2 The justices wrote that the prosecutor’s inability
to provide a clear explanation of why she removed Juror 16 “may well reflect
the more general fact that the exercise of a peremptory challenge can rest upon
instinct not reason.”™* Finally, Justices Breyer and Souter state, “ordinary
mechanisms of judicial review cannot assure Batson’s effectiveness.”** Years
earlier, Marshall concluded that the only way to eliminate discrimination in jury
selection was to do away with peremptory challenges altogether #5 Marshall
suggested several potential problems with the Batson test. One issue is that a
challenge can only be triggered when the use of the peremptory challenge was
“flagrant” enough that a prima facie case of purposeful discrimination could be
established 46 Another issue is that 4 prosecutor can easily assert “facially neu-
tral reasons for striking a juror” that would satisfy step two and defeat a Batson
challenge.*” Tn Miller-El v. Dretke,*® Justice Breyer’s concurrence echoed Jus-
tice Marshall’s concerns by expressing similar reservations about the péremp-
tory challenge system. Justice Breyer wrote that “[tthe complexity of this
process reflects the difficulty of finding a legal test that will objectively mea-
sure the inherently subjective reasons that underlie use of a peremptory chal-
lenge.’*> This is the same sentiment that Breyer echoed in Rice.

CoONCLUSION

The confusion created by Batson challenges makes predicting the future of
the peremptory challenge system difficult. However, taking into account Jus-
tice Breyer’s and Justice Souter’s concurrence, it is possible to consider possi-
ble directions for the peremptory challenge system. Firsl, the Court may
continue the status quo and continue to rule that race and gender based peremp-
tory challenges are unconstitutional. Under this approach, the Court eveniually

41, Rice, 126 S5.Ct. at 976.

42, Id

43, Id.

44, Id.

45, Batson, 476 U.S. 79 at 103.
46, Id. at 105.

47. Id. at 106,

48. 125 S. Ct. 2317 (2005).

49, Id. at 2340.
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might extend the Batson holding to include cother traditionally excluded groups
based on religion, age, and disability. This would mean that the Court will have
to continnally review Batson claims on a case by case basis. Another option is
that the Court could abolish the peremptory challenge altogether. This is con-
troversial because the peremptory challenge system has been such a tradition in
the judicial process. Lawyers rely on peremptory challenges as a trial tech-
nique. This could make the jury selection process more time consumnting, as
lawyers would likely want to have more time {o question potential jurors in
order to make a case to dismiss them based on cause. Finally, the Court could
also go back to the way it was before Batson and reinstate peremptory chal-
lenges that cannot be questioned and do not need to be explained. This option
is also controversial as it could allow for potential abuse by lawyers and leave
the aggrieved party without recourse. '

Rice v. Collins illusirates that the debate about peremptory challenges is far
from over. It seems that cases dealing with peremptory challenges will keep
coming before the Court until it can either articulate a more workable test or
decide to take action and revamp the entire peremptory challenge system.
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